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Executive Summary  
 

This Investigation covers the concession awarded to the Kunsill Studenti Universitarji 

(KSU) with respect to Students’ House, specifically analysing intended and (eventual) 

actual use of the conceded space. 

The Terms of Reference (ToR) were agreed to by the Parliamentary Public Accounts 

Committee (PAC) in March 2012. These ToR mandated the Auditor General (AG) to 

determine KSU’s rights/responsibilities where Students’ House was concerned, and 

to analyse various issues related to the leasing of parts thereof. PAC’s attention to 

the matter of KSU’s leasing activities had been drawn by a letter from an Opposition 

Member of Parliament. 

The Investigation was conducted in accordance with Para 9(a) of the Auditor General 

and National Audit Office Act, 1997 (XVI of 1997) and in terms of NAO practices. 

Findings presented in the Report are based on meetings held with pertinent officers, 

examination of documentation related to the subject matter and other varied desk-

based research and information collection/analysis. 

The Report deliberates on the basis of the University of Malta’s (UoM) concession to 

KSU, being ‘precarium’ - namely a loan with the lender having the power to take back 

the thing lent when he pleases. On the basis of this, KSU legally never obtained any 

title over the space in question. It follows that KSU was never in a position to lease 

parts of the conceded space to third parties. 

The Report further shows how KSU deviated from the originally-declared use of the 

conceded space. While this had been intended to be used exclusively as students’ 

organisations meeting areas and related activities, eventually commercial use of 

parts of the space was made by third parties accorded such use by KSU. 

The Report recognises the deficiencies/breaches in the prevailing situation, with KSU 

being ultra vires. It transpires that UoM has been attempting to ‘clarify’ the original 

agreement but to date has not concluded the exercise. 

In the meantime an operational review revealed deficiencies in the way KSU manages 

the leasing function, namely: the selection process is not conducive to accountability 

and transparency as it does not promote a level playing field environment; processes 

are not formally documented; consistency is lacking even in contracts of lease where 

termination is involved. 

UoM’s abdication of a control and monitoring function over the administration of its 

property by third parties (KSU) is another major concern identified in the Report. 



UOM - Concession of parts of University House to the Kunsill Studenti Universitarji 

National Audit Office      7 

By way of recommendations, NAO proposes that UoM formulates a legal framework 

that will accurately define the concession and the rights/obligations of all parties 

concerned. NAO further proposes that such a framework should be supported by an 

administrative framework wherein processes and procedures are defined in detail.  It 

is recommended that UoM should also exercise a monitoring function over KSU 

financial statements in view of the fact that a substantial part of the income is being 

generated through use of UoM’s property and other (UoM) resources by KSU. 

On a wider scale, the Report voices NAO’s concern that prevailing legislation, namely 

the Disposal of Government Land Act, does not preclude autonomous bodies from 

disposing of immovable assets without the monitoring function of competent 

authorities. 
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Chapter 1 - Introduction 
 

1. Terms of Reference 

 

On 29 February 2012, the Parliamentary Public Accounts Committee (PAC) mandated 

the Auditor General (AG) to investigate the concession awarded to the Kunsill 

Studenti Universitarji (KSU) with respect to Students’ House, University Campus.  This 

Investigation was triggered by a letter compiled by an Opposition Member of 

Parliament and addressed to the Chairman PAC.  In this letter, the author stated that 

further to confirmation by Government in a Parliamentary Question, Students’ House 

is property of the University of Malta (UoM) and was conceded to KSU on the basis of 

mera tolleranza for KSU to administer.  The decision was taken by UoM Council on 30 

March 1994.  The letter, featuring as Appendix 1, described how KSU had temporarily 

rented or passed on areas of Students’ House to a number of commercial entities in 

exchange of payments, lease payments or other forms of financial obligations. In this 

regard, the author of the letter alleged that public sector rules relating to award of 

tenders were not being adhered to.  Furthermore, there appeared to be no specific 

criteria establishing selection of commercial entities, thus raising issues in connection 

with principles of transparency and good governance.  On the basis of these 

allegations, the PAC called on the Auditor General to:  

a) determine whether KSU is obliged to adhere to administrative principles of good 

governance when passing on parts of Students’ House to commercial entities 

which, in return, make some form of lease payment or are financially obliged 

towards KSU, and 

b) should it be determined that KSU is obliged to adhere to certain administrative 

principles of good governance, recommend ways that ensure administrative 

enhancements with regard to spaces belonging to government in the interest of 

the general public.  

 

Subsequent to PAC’s mandate to the AG to investigate this matter, the National Audit 

Office (NAO) submitted the following Terms of Reference (ToR):  

i. determination of KSU’s rights and responsibilities with respect to the concession 

covering Students’ House dated 30 March 1994 and established by the UoM 

Council decision; 

ii. analysis of the methodology adopted by KSU in the selection of third parties to be 

allowed use of parts of Students’ House; 

iii. analysis of the instruments with which these third parties were/are allowed such 

use of parts of Students’ House; 
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iv. examination of the manner with which KSU is accounting for funds received 

through these transactions; 

v. Auditor General’s opinion regarding benchmark rules to be adopted in this 

regard, and 

vi. recommendations to regularise the prevailing situation (if applicable) and to 

ensure compliance with applicable rules/regulations henceforth as necessary. 

 

These Terms of Reference were accepted by the PAC.  

 

Papers and correspondence relative to this Inquiry are recorded in NAO 105/2012. 

 

 

2. Students’ House Concession to KSU 

 

In March 1994, the University Council decided to divide the building formerly known 

as “University House” into “University House” and “Students' House”.  This decision 

was reached during a Council meeting following the submission of a memorandum 

(suggesting the division) compiled by KSU (a copy of which can be found in Appendix 

3 of this Report).  As per the memorandum, all space being made available to KSU 

was to be distributed to/made use of by student associations as recognised by UoM.   

“Subject to conformity with University Statutes and Regulations and the Maltese 

Law” (Council minutes 93/94), the University Council accepted KSU’s request and 

granted use of the premises and authority to KSU to administer Students’ House.  The 

Maltese Civil Code (Chapter 16) defines loans as being either ‘for use’ (commodatum) 

or precarious (precarium).  Article 1824 of the code defines commodatum as a 

contract whereby one of the parties delivers a thing to the other, to be used by him, 

gratuitously, for a specified time or purpose, subject to the obligation of the 

borrower to restore the thing itself.  Article 1839 states that a precarious loan 

(precarium) is the same contract of loan for use defined in article 1824 with the only 

difference that the lender has the power to take back the thing when he pleases.  

Access to the selected space in “University House” (“Students’ House”) as allowed to 

KSU by UoM reflects a precarium as no exclusive right of use was transferred to KSU 

(commodatum) and the concession was not granted for a specified time. As accepted 

even by UoM authorities, the concession to KSU is on a ‘mera tolleranza’ basis.  
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On the force of this reasoning, it is evident that KSU has, legally, no title of property 

where Students’ House is concerned.  It is in this light that KSU’s eventual decision to 

veer from the originally-declared usage of the conceded space (to serve solely and 

exclusively students as offices/premises for associations as recognised by UoM) to 

the lease to third party commercial entities (running a commercial activity for gain) 

needs to be investigated.   

Apart from the minute covering the University Council meeting held on 30 March 

1994 (a copy of which can be found in Appendix 4 of this Report), no other formal 

agreement has been endorsed to sanction UoM’s concession of Students’ House to 

KSU.   In particular, there has been no addendum covering general terms and 

conditions, KSU’s rights and obligations towards UoM and/or references to leasing of 

parts of Students’ House to third parties.  KSU informed NAO, and UoM confirmed 

this, that discussions between UoM and KSU in relation to the concession of 

Students’ House have been ongoing for the past years.  In this regard, UoM stated 

that such discussions might lead to a clarification of the modus operandi of how KSU 

should liaise with the UoM within the remit of the concession granted by virtue of 

the Council decision of March 1994.  This shall be discussed further on in this Report.   

 

Leasing of Students’ House 

 

KSU is ‘autonomous’ and is not directly funded by Government or UoM. However, it 

is to be noted that, through “Students’ House” concession and the leasing of parts 

thereof to third party commercial entities, KSU generates €43,964 per annum (as per 

audited financial statements for year 2011).  This represents approximately 16 per 

cent of KSU annual income and is generated through the lease by KSU of resources 

administered by UoM
1
.  Additionally, KSU uses parts of Students’ House for its own 

activities. This usage naturally comes at a cost of which UoM is forfeiting the income, 

given the concession. 

The relationships between KSU and third parties along with the use of space within 

Students’ House fall within the remit of two KSU officers, namely the Vice-President 

and the General Secretary, in consultation with KSU’s financial officer. In particular, 

together with the General Secretary, KSU’s Vice-President is to coordinate and 

manage the rent of areas and/or spaces to commercial entities within Students’ 

House.  In this regard, the University’s Secretary is the point of contact on the part of 

UoM.  

 

                                                             
1
 Apart from this amount, €160,938 is being generated, directly or indirectly, through UoM resources 

other than the conceded space in University House. 
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According to KSU, for every area or space leased, a contract is signed between KSU 

and the commercial entity to operate from Students’ House.  KSU maintains that all 

contracts are in conformity with the Laws of Malta and University regulations, as per 

advice of KSU’s legal expert.  The lease term conceded to third parties varies from 

one contract to another.  For existing contracts this ranges from two to eleven years.  

UoM is aware of KSU’s present lease agreements with third parties and feels that 

such an arrangement is mutually beneficial.  In general, UoM believes that such 

conduct and entrepreneurial behaviour from the students is a good learning 

experience which develops students’ capabilities and allows them to act responsibly 

in preparation for their career life.  UoM also deems that such initiatives are more 

beneficial if administered by students rather than UoM itself. This is because KSU, 

being the organisation representing students’ welfare and concerns, has a more 

direct interest to work in favour of obtaining the best possible leasing arrangements.   

 

UoM’s Monitoring Role 

 

One of the functions of the University of Malta, as stipulated in Article 72 of the 

Education Act, is “to establish entities with their own statutes and to monitor the 

administration of such entities as well as of other entities already existing or which 

may be created by others in the field of higher education”.  This implies that UoM is 

responsible for the monitoring of KSU’s administration, both financially and in terms 

of the organisation’s general performance.  In this regard, UoM is responsible for the 

monitoring, a priori, of activities by KSU related to leasing out of space within 

Students’ House. 

 

 

3. Methodology 

 

This Inquiry was conducted in terms of Para 9(a) of the Auditor General and National 

Audit Office Act, 1997 (Act XVI of 1997) and in accordance with generally accepted 

practices and guidelines applicable to the National Audit Office. 

The main objectives of this Inquiry consisted of the following: 

a) to determine KSU’s rights with respect to allocation of space to third parties of 

the conceded space within University House (Students’ House); 

b) to ensure that all processes related to the use of the space in question are based 

on solid principles of accountability and transparency, and 
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c) to ensure that UoM maintains adequate control over KSU’s actions where such 

activity is concerned. 

During the course of the inquiry, a number of meetings and interviews were held 

with key stakeholders, notably KSU and UoM.  In particular, meetings were held with, 

incumbent Rector and UoM officials as well as KSU top officials in their role as current 

administrators of Students’ House.  Review of relevant information, such as national 

legislation and legal documents regulating both KSU and UoM was also carried out.  

Furthermore, advice from NAO’s legal consultant was sought. 

 

 

4. Background Considerations 

  

Early into 2012 KSU students’ elections campaign, KSU was hit by media coverage 

regarding its administration when leasing parts of Students’ House. Media alleged a 

particular conflict of interest relating to one of KSU’s leasing agreements with a 

university student who owns other retail outlets in the vicinity of University. This 

alleged conflict of interest was even brought to the attention of the Prime Minister 

by the former tenant, following the termination of his lease agreement with KSU. In 

addition, it has been reported that despite the fact that an agreement with the new 

leaseholder was endorsed in March 2012, the tenant in question has been occupying 

the space since October 2011.  In this regard, questions about whether KSU took the 

decision in conformity with its statute or code of ethics were raised. 

 

Investigating the merits of who was responsible for this particular lease is not the 

objective of this Inquiry.  However, the results of this Inquiry should serve as a 

practical learning experience as to how agreements involving university assets should 

be managed such that this is done in the most efficient, transparent and equitable 

manner possible. 
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Chapter 2 - Conceptual Issues: Disposal of Public Land and/or Land for 

Public Use 
 

1. Expansion of the Investigation Scope 

 

As referred to in the Introductory Chapter of this Report, the University Council, on 

the basis of a decision taken on 30 March 1994, conceded space within University 

House, on campus, to the Kunsill Studenti Universitarji (KSU), an ‘autonomous’ 

university students’ body with the main declared objective of furthering the 

academic interests of students. 

The original Public Accounts Committee (PAC) request focused around governance 

issues in connection with KSU’s lease of parts of the conceded space to commercial 

entities. However, in investigating the matter, NAO deemed it necessary and 

opportune to expand the investigation further by considering conceptual issues 

related to the leasing operation, specifically analysing the situation with particular 

emphasis on the rights accorded to KSU by University Council through the 

concession. This expansion of scope was communicated to PAC prior to the 

commencement of the investigation through the submission of proposed Terms of 

Reference (ToR) on 5 March 2012 (vide Appendix 2). PAC accepted these ToR during 

the meeting of 7 March 2012.  

 

2. Government Land Disposal Act 

 

The University of Malta is sited on land that is owned by the University itself, an 

autonomous body constituted by law. In this regard, it is pertinent to note that 

‘University’ is not ‘Government’; the land in question was not acquired by a 

corporate body from Government, and the land in question is administered by a 

public entity and not by Government.  

Effectively, this renders the ‘Disposal of Government Land Act’ inapplicable in the 

case of University immobile property and in similar cases. 

NAO notes, with concern, the lacuna that exists in this regard. Chapter 268 of the 

Laws of Malta, Disposal of Government Land Act, by definition “regulate(s) the grant 

on any title of immovable property belonging to or administered by the 

Government…”   

“Disposal” is defined as “the transfer or grant of any land under any title whatsoever” 

and therefore includes lease, encroachment and any other right of use. 
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The Act goes on to establish and define the procedures to be followed for such 

disposal to take place. Hence, disposal of immovable property that is either owned or 

administered by Government (or both) is regulated through this Act. 

However, any property that would have been purchased by (or in the name of) 

autonomous (public) bodies as is the case with land owned by the University does not 

fall within the scope of this Act. 

The consequence of this is that the Disposal of Government Land Act does not 

preclude such autonomous bodies from disposing of immovable assets (to include 

outright sale) to non-public third parties under their own initiative and without the 

monitoring function of competent authorities.  

NAO feels obliged to bring this deficiency to the attention of the policy makers, 

underlining the lack of a monitoring function that exists in the prevailing scenario. 

 

 

3. Rights of UoM over its Property (Education Act) 

 

While, as explained earlier, the Disposal of Government Land Act does not inhibit 

UoM from disposing of its immovable property, it is to be noted that University 

Council, as the body governing UoM, is accorded functions, with respect to property 

management, through Chapter 327 of the Laws of Malta, namely the Education Act. 

Specifically, Article 77a of the Act stipulates that the (University) Council … “shall 

have the following functions… to administer and control all property, movable and 

immovable of the University”.  

NAO sought and obtained legal advice regarding UoM’s position with respect to 

immovable property as defined above. According to the advice obtained, ‘administer’ 

includes, inter alia, leasing.  However, such rights seemingly do not extend to permit 

an outright sale of immovable property. As opined by University legal counsel, (UoM) 

Council is withheld from transferring, revoking or waiving its own rights over property 

through Article 77(a) of the Education Act. This limitation according to UoM legal 

counsel emanates through the Article in question: The Article … “does not even seem 

to allow Council to waive certain rights and titles over its own property, but only to 

administer and control it”.  

Thus, UoM Council is empowered by law to make use of its property and to dispose 

of such property by way of lease or other arrangements for the use of such property. 

Effectively, this would allow UoM to lease property to third parties, to allow 

concessionary use to such third parties, but not to affect an outright sale transaction. 
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4. The Concession  

 

 

As described briefly in the Introductory Chapter, in March 1994 UoM Council, during 

(Council) Meeting 93/94, decided to allocate physical space within University House, 

re-designating this allocated space as Students’ House.  

 

Use of this allocated space was conceded to the Kunsill Studenti Universitarji (KSU). 

This concession is duly documented, albeit in a loosely defined manner, in the 

meeting’s minutes: 

 

136   … (j) Students’ House 

 

The Kunsill Studenti Universitarji (KSU) had submitted a memorandum regarding 

University House. They are proposing that it be divided into two sections, officially 

named Students’ House and University House. The KSU are requesting that they 

administer Students’ House. 

 

The Council AGREED to the KSU’s request naturally subject to conformity with 

University Statutes and Regulations, and Maltese Law.  

 

In view of the vagueness of the above minute, legal interpretation was sought. 

 

According to Chapter 16 of the Laws of Malta, a ‘loan’ can be either: 

 

a) ‘commodatum’ defined in Article 1824 as “loan for use, is a contract whereby one 

of the parties delivers a thing to the other, to be used by him, gratuitously, for a 

specified time or purpose, subject to the obligation of the borrower to restore the 

thing itself.”  

b) ‘precarium’ defined in Article 1839 as “the same contract of loan for use defined 

in Article 1824 with the only difference that the lender has the power to take 

back the thing when he pleases.”  

According to UoM legal counsel, the concession to KSU is a ‘precarium’, hence the 

definition as a concession, rather than a ‘commodatum’ (loan for use).  This opinion is 

supported by NAO’s own legal adviser.  

It is for this reason that the concession is based on the concept of ‘mera tolleranza’ - 

the concession is not granted for a specified time and it does not entail exclusive use 

of the property. 

Legal advice prevailing is that no explicit right to use (usus) has been transferred or 

given to KSU.  This leads to the implication that, while KSU was conceded use on the 

basis of mere tolerance, such concession never transferred any of UoM’s rights over 
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the property in question to KSU. The concession solely implies an ability for the 

premises to be used by KSU. UoM remains entitled to intervene, terminate or control 

any such grant. 

 

5. Intended Use by KSU as per Memorandum of 1994 

 

The keystone decision covering the KSU concession followed and was based on a 

memorandum submitted by KSU to UoM Council. The memorandum, featuring as 

Appendix 3 of this Report, was approved by the KSU Executive on 6 January 1994 and 

was duly submitted to UoM Council for discussion during the March 1994 (UoM 

Council) meeting. 

The document proposed the division of the then University House into two sections, 

formally creating within the premises space designated for use by students. In its 

memorandum, KSU proposed to UoM Council that it (KSU) would assume 

responsibility for the management of the area being conceded. Such responsibility 

included the allocation of the space in question.  

Referring to the proposed layout of the area being conceded (part of Appendix 3 of 

this Report), spread over two floors of the premises, it is to be noted that, without 

exception, all space was to be assigned to students’ associations. 

Furthermore, Point 3.1 of the Memorandum unequivocally stipulated that while the 

“allocation of rooms will be the responsibility of the KSU Executive”, “the principles 

by which rooms will be allocated are set out in Appendix B” (of the Memorandum).  

This Appendix to the Memorandum contemplates usage of the common room, 

defining this as available for use by all students’ associations and by individual 

students. The Appendix goes on to stipulate the creation of a sub-committee (within 

KSU) that would assume the functions related to proposals for allocations of 

rooms/space to (student) associations.  

The sub-committee was bound by the document to assign space solely to students 

associations recognised by UoM Senate, in formation for over a year at the time of 

the request and being representative of the entire campus. 

The above considerations all point to the fact that, through the memorandum 

forwarded to UoM Council in 1994, KSU’s declared intention regarding use of space 

to be conceded by UoM was solely and exclusively limited to students associations’ 

needs and strictly related activities. 

This is also in line with KSU’s objectives as a student association. Reference to KSU 

Statute (2011) reveals that the aims of the association are all focused around 

students’ needs with particular emphasis on academic-related issues.  
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It is pertinent to note that it is on the basis of this declared use that UoM Council 

conceded use of parts of University House, and the redefinition of these as Students’ 

House, to KSU as a ‘precarium’ on the basis of mere tolerance. 

 

6. Change of Use  

 

As at April 2012, KSU was utilising parts of Students’ House in a manner that differed 

significantly and conceptually from the originally-declared use (as per (5) above). 

Four commercial entities were lodged within the premises as tenants paying rent to 

KSU.  The leasing arrangement was, in each case, based on a contractual agreement 

signed between KSU (as lessor) and the lessees. From KSU records, it transpired that 

the KSU had been in fact leasing out parts of Students’ House to third party 

commercial organisations at least since the year 2000.  

This situation is deemed of concern to NAO for various reasons: 

a) No records were found to show that KSU requested UoM permission, as land 

owner, to endorse the change of use. In fact, the change of use was seemingly 

never formally authorised or even accepted by UoM; 

b) The sole instrument covering the UoM concession to KSU remains the 1994 

Council Meeting minute, which, as described amply above is based on the 

assumption that KSU’s usage of the conceded space was to consist exclusively of 

student associations’ meeting places and activities areas; 

c) KSU, in deviating from the originally-declared change of use without obtaining the 

formal consent of UoM as owner of the land in question, fell in breach of the law: 

Article 1827 (2), Chapter 16, Laws of Malta - the Civil Code - clearly defines the 

duties of the borrower as: “He cannot, under pain of paying damages, apply the 

thing to any other use than that for which it is intended by its nature or by 

agreement”;  

d) KSU, as a registered voluntary organisation and a separate juridical entity, being 

the representative of all students at UoM, is generating income from land 

belonging to a public entity and intended for a specific public use; 

e) The income thus generated (in the case of Students’ Houses leases, amounting to 

€43,964 as per KSU’s audited financial statements for year 2011) is not being 

monitored by UoM as the competent authority;   

f) KSU, even by its own statute, is not mandated to carry out property leasing 

activities - as explained above KSU’s declared objectives as per the association’s 

statute of 2011 do not cater for any administrative activities, and 

g) As advised by NAO’s legal counsel: “It is pertinent to emphasise that use (either a 

‘commodatum’ or a ‘precarium’) is use by the borrower himself. It is therefore 

not only inappropriate but not authorised under law to grant things borrowed for 

use under title of lease or otherwise to third parties”.  
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Given the above concerns, NAO has reservations and can only comment negatively 

on KSU’s omission to obtain permissions that were legally, rationally and ethically 

necessary from the land owner (UoM) a priori to affecting any change in use of the 

conceded space. This is further emphasised by the fact that the change as affected 

was a conceptual metamorphosis effectively converting parts of Students’ House 

from the designated meeting place for students’ associations to a shopping mall 

consisting of multiple outlets trading in diverse products and services and operated 

by commercial (private sector) entities for pecuniary gain. 

NAO likewise finds fault with UoM Councils formed since KSU affected the described 

change in use of the conceded space within University House (at least since 2000). In 

this instance, NAO is concerned that the (UoM) Councils in question, over the years, 

although aware of the situation, did not take resolute and clear action to have the 

matter regularised. 

On this matter, it is pertinent to note that, according to both UoM and KSU, for a 

number of years the two were engaged in talks aimed at clarifying the prevailing 

situation. According to KSU “negotiations had been underway, even before this 

investigation had commenced, between UoM and KSU regarding the drawing up of 

an agreement covering the concession.  UoM Secretary had sent a draft agreement 

and KSU was working on it.”  

On the other hand, according to UoM: “Discussions (rather than negotiations) with 

KSU in relation to the use of Students’ House have been ongoing for the past years 

and are still being held. Rather than leading to an agreement, these might lead to the 

approval of a text of a Council Minute which would clarify the relevant Council 

Minutes of Meeting 3/93-94 held on 30 March 1994. This text would be intended to 

clarify the modus operandi of how KSU should liaise with UoM within the remit of the 

concession granted by virtue of the Council decision of 30 March 1994”.  

A copy of the document in question was forwarded to NAO.  However, it was deemed 

to be of an interim nature, subject to substantial change.  UoM comments in this 

regard clearly classify the document as works in progress and declare the intention to 

await (NAO) report completion prior to finalising the document. For this reason, NAO 

refrained from commenting on the contents of the document for the purposes of this 

Report. 
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7. Rights passed to KSU via the Concession 

 

 

NAO holds legal advice to the effect that KSU has no title at law to grant any parts of 

Students’ House to third parties. Such grants do not give any secure title to the 

grantee as evidently the grantor had no good title under which to make the grant.  

 

This is amply demonstrated through the considerations made above.  

(NAO) legal advice continues: “The loan only implies an ability for the premises to be 

used by the organisation itself and not by others”.  

 

UoM legal counsel supported this opinion: “… no explicit right to use [usus] has been 

transferred or given to KSU because the Council minute does not refer to such ‘right 

of use’. The same may be said about the (KSU) Memorandum which only refers, 

albeit indirectly, to the concept of use… no terms such as ‘loan’ or ‘loan for use’ are 

used anywhere, both in the Memorandum and in the Council minute itself”.  

 

This, in itself, coupled with UoM’s statement that it had been attempting to clarify 

the position with respect to the concession for a number of years, is sufficient 

evidence of the fact that University itself is aware of the need for the prevailing 

situation to be remedied and regularised. In this light, the fact that such efforts have 

not produced a positive outcome despite years of endeavour seems to be indicative 

of the need for more vigorous attention to be paid to the matter with the aim of 

finding remedies to the prevailing situation. 

 

 

8. The Prevailing Situation 

 

 

As illustrated above, the prevailing situation can be summarised as follows: 

 

� UoM is within its rights to lease/grant concessionary use of its property; 

� UOM availed itself of these rights by granting KSU a ‘precarium’ covering parts of 

University House, renamed Students’ House, on the basis of mere tolerance; 

� KSU deviated from the originally-declared use of the conceded space by leasing 

out parts thereof to commercial entities, on a rental basis, for financial 

consideration; 

� The leasing activity is not covered  by UoM formal acknowledgement or approval; 

� Such deviation put KSU in breach of legislation which precludes a borrower from 

deviating from the declared use of the property he is borrowing; 
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� KSU is annually generating a substantial amount of income through the 

management of public resources conceded to it (for other uses). KSU’s accounts 

are not being monitored in any manner by UoM; 

� UoM likewise does not monitor and oversee KSU’s actions when the latter is 

engaged in leasing this property to third party commercial organisations; 

� KSU does not hold any legal title over the property in question. For this reason, all 

rental agreements reached between KSU and lessees are null and void. 

 

 

9. Suggested Way Forward (Regularising the Position) 

 

NAO takes cognisance of the prevailing situation and of the deficiencies/breaches 

therein. On the basis of the above-reported findings and views, NAO opines that the 

current situation puts KSU ultra vires with respect to administration and 

management of Students’ House. KSU is also in breach of the law as the change of 

use of the conceded assets was never declared to the owner and the owner never 

sanctioned such change in use. For this reason, it is recommended that UoM 

formulates a legal framework agreement that clearly defines the concession and the 

rights/obligations of all parties involved.  
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Chapter 3 - Issues related to KSU’s Leasing Activity 

 

1.  Introduction to Issues related to KSU’s Leasing Activity 

 

By virtue of the decision of the University Council of March 1994, KSU’s request 

regarding the concession of Students’ House as a base for students’ association 

activities - limited solely and exclusively to students’ associations’ needs and related 

activities - was approved.  As at April 2012, however, KSU was utilising parts of 

Students’ House in a manner that differed significantly from the originally-declared 

use (as per Memorandum proposed by KSU and Council’s decision of March 1994) in 

that four commercial entities are now tenants within Students’ House paying rent to 

KSU.   Legal issues pertinent to this deviation have already been deliberated upon in 

the previous Chapter. This Chapter will concentrate on the operational aspects, 

including a framework, of such an activity. Specifically, the following salient topics 

will be addressed: 

� criteria for selection of lessees; 

� leasing arrangements, and 

� communication between UoM and KSU related to KSU’s operations and activities.  

KSU affirms that income generated from the leasing of parts of Students’ House is 

required for a degree of financial stability for KSU to remain ‘autonomous’.  Defining 

KSU as being financially autonomous of UoM is, however, incorrect in view of the fact 

that the income referred to by KSU (a substantial chunk of KSU’s annual income) is in 

fact generated via rental of UoM’s resources.  In 2011, KSU generated €43,964 from 

leases of parts of Students’ House.  UoM assets are also a source of income for KSU 

whenever the latter organises various activities such as careers conventions (UoM 

provides the use of electricity) and the Campus Fest and Students’ Fest (UoM grants 

the use of UoM grounds and electricity).   In total €204,902 of the €268,135 (2011 

KSU income) was generated, directly or indirectly, using UoM assets. 

 

2. Criteria for Selection of Entities 

 

In the letter (to PAC Chairman) that triggered this Investigation, it has been alleged 

that there are no specific criteria applied when selecting commercial entities as 

lessees by KSU.  When questioned, KSU stated that since its first lease to a 

commercial entity, areas and spaces within Students’ House have always been 

awarded to the highest and most advantageous offers presented to the Council.  KSU 

further affirms that apart from financial considerations, the main criteria taken into 
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consideration when selecting a commercial entity to avail itself of leased space within 

Students’ House include the following:  

� provision of high quality services/products catering for the student population. 

Items which are not related to student life (such as beauticians and hairdressers) 

are not considered for the leasing of outlets;   

� commitment of the potential tenant to provide a long-term service to students, 

employing staff that can tend to students’ needs; 

� items sold must ideally all be Smart Card refundable, and 

� opening hours of the outlet must reflect academic life, meaning that shop hours 

are also to cover evening courses and exam periods. 

As pointed above, when dealing with leasing terms, KSU claims that it tries to 

establish long-term commitment so as to increase its financial stability.  This is in 

conflict with the opinion held by UoM, who would prefer if commitments were to be 

kept to a minimum (time wise).  With regard to leasing terms, NAO cannot but 

express concern - in the case of all leasing arrangements and even more so in this 

instance of the (relatively) longer-term lease agreements. The Office feels it pertinent 

to point out that the risk level is elevated in such cases, in view of the legal situation 

referred to in Chapter 2, namely that KSU does not hold any legal title over the 

property in question and that all rental contracts signed by KSU and lessees are null 

and void. 

 

Selecting Third Parties 

 

As stated above, KSU claims that when going through the process of selecting 

potential tenants, KSU’s Executive - responsible for the evaluation of offers by third 

parties - acts in such a way so as to ensure that the spaces available within Students’ 

House are used to the best interest of students.   

 

According to KSU, the Council is usually approached by interested parties in relation 

to the rental of outlets. Meetings between KSU and interested parties are held to 

discuss details concerning the lease of premises and a proposal, including a standard 

lease agreement, is suggested by KSU.  Following negotiations, a vote is taken by the 

KSU Executive, members of which are elected by UoM students, to determine 

selection of a third party to be lodged within Students’ House.  A contract endorsing 

the leasing is signed by KSU and the selected party, as per KSU Statute which 

stipulates that a contract is signed for every deal exceeding the sum of €2,000, 

irrespective of the type of contract.   

 

The selection process being adopted by KSU is looked upon in askance by NAO, as it 

neither adheres to public sector procurement procedures, nor follows good business 

practice as applied within the private sector.  The fact that space available for leasing 



UOM - Concession of parts of University House to the Kunsill Studenti Universitarji 

National Audit Office      23 

is not publicly advertised effectively limits the spread of potential lessees. The 

practice of choosing between ‘interested parties’ who would have expressed their 

interest in leasing is crippling what should be a level playing field, with the 

opportunity to lease made available to any commercial entity, at least up to the stage 

of a bid submission. Filtering of entities and of products/services marketed comes as 

a second stage, as part of what should be a pre-defined selection criterion. 

 

NAO notes further flaws in the selection process as adopted by KSU. While KSU 

describes the process as being pre-defined, there is no evidence that such a process 

is followed meticulously during each and every lease. KSU does not operate any 

mechanism similar to tendering whereby the selection process would be formally 

documented, parameters defined and quantified and selection criteria weighted. 

Failure to adopt such a methodology will invariably lead to different weights and 

measures being applied to different bidders, especially in view of the fact that any 

two leases may be handled by different students occupying council posts. Equity and 

transparency are in no way guaranteed and the process is prone to produce results 

that are perverse as the level playing field environment, deemed so critical a 

component in such transactions, is easily distorted. 

 

NAO opines that should it be decided that KSU continues to lease out parts of the 

conceded Students’ House through a revamped and formalised agreement with 

UoM, such an agreement should be backed up by documented procedures detailing 

steps to be followed when such as lease is to be awarded. While it is not within the 

scope of this Report to develop such procedures, NAO advises UoM that same should 

keep in view the fact that assets and property designated specifically for public use 

are being managed by third parties for (substantial) monetary consideration. Thus 

the procedures should be detailed enough and robust enough to ensure that each 

and every transaction conducted is based on principles of equity and transparency 

and that there should be zero tolerance to discriminatory or favourable treatment. 

 

 

Leasing Arrangements 

 

One of the very initial leasing agreements between KSU and third parties stated that 

“By virtue of the decision of the Council of the University of Malta date 30
th

 March 

1994, the KSU allocates to (name of commercial entity), who accepts, the room in 

Student House ... 2”  By means of such a declaration, KSU could have argued that the 

third party agreeing to operate from Students’ House was made aware that the 

leasing activity was not covered by UoM’s formal approval. Such a declaration implies 

that the third party in question was officially aware that KSU held no legal title over 

the property in question.  This, however, by no means makes KSU’s leasing out to 

third parties legal. 
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Nowadays, reference to UoM’s Council decision relating to Students’ House 

concession is no longer included in leasing agreements. Instead, some of the leasing 

agreements between KSU and third parties include references such as the following:  

 

“Should the University Administration instruct the occupiers of areas within House, to 

vacate the premises for the partial or whole demolition of students House for the 

purposes of reconstruction, the First Party (KSU) shall offer an alternative premises for 

management should such alternative premises be available. To this effect, the parties 

hereby agree that should the First Party not have available enough alternative 

premises to satisfy all possible current incumbents of Students’ House, then the First 

Party shall commence negotiations with the Second Party (commercial entity) for the 

best possible alternative. If no alternative is found within three (3) months from the 

commencement of such negotiations, this contract is deemed to be suspended until a 

suitable alternative arrangement can be made during the duration of this 

agreement”.  

 

Yet another approach to leasing out of parts of Students’ House included the 

following condition:  

 

“On termination, for whatever reason, of the present agreement, the Lessor shall 

have the right to take immediate material possession of the Premises and the Lessee 

binds itself to hand over such possession and not to obstruct in any way the Lessor.  

The Lessee shall incur a penalty of ten Malta liri (Lm10) per day, and this for mere 

delay, in respect of any calendar day of delay in which the Lessee fails to handover 

immediately the Premises or any part thereof and/opr in any other way obstructs the 

Lessor from taking material possession of the Premises or any part thereof. The 

amount of the said penalty shall automatically increase in proportion to the increase 

to the official minimum wage
2
”. 

 

The above are a few of a number of variations between contracts, implying that KSU 

is not even consistent in its contractual agreements.  Such differences highlight non-

equity issues where treatment of lessees is concerned, questioning fair play during 

the selection process when choosing between ‘interested parties’ who would have 

expressed their interest in operating from Students’ House. 

 

With reference to the second extract above, leasing agreement between KSU and the 

third party in question stipulates that were UoM to instruct tenants to vacate the 

premises for demolition of Students’ House for reconstruction purposes, KSU “shall 

offer an alternative premises for management should such alternative premises be 

available” and if no alternative were to be found contract is deemed to be suspended 

“until a suitable alternative arrangement can be made during the duration of this 

                                                             
2
 This is sourced through expired contracts. 
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agreement”.  This suggests that further to Students’ House, over which it holds no 

legal right, KSU is assuming a position that allows it to offer other alternative 

premises, spaces which it does not own.  Through the declaration above included, 

KSU is not only ultra vires in leasing out a space within Students’ House over which it 

does not hold a title, but it is further impinging on UoM’s rights by stipulating the 

possibility of assigning presumably other UoM property as alternative premises to 

the lessee should vacation of Students’ House be necessary.  

 

NAO expresses its concern that such conditions should be included in lease contracts 

and feels it pertinent to criticise UoM Council for not having intervened effectively, 

given this illicit use of property owned by UoM to which KSU has only mere access. 

 

 

3. Communication between UoM and KSU related to KSU’s Operations and 

Activities  

 

In view that KSU is leasing out property belonging to UoM, the University has to, as a 

minimum, ensure that the resources to which KSU is allowed access are utilised 

properly, in a manner that befits resources which serve a public scope.  

 

As affirmed by both KSU and UoM, communication between the two parties takes 

place on a constant but informal basis.  Meetings between the two parties usually 

deal with issues of an administrative nature, relating to events organised by KSU and, 

at times, individual student’s cases.  NAO opines that further to meetings related to 

KSU’s general operations and activities, UoM has to be more actively involved in 

issues relating to the leasing mechanism adopted by KSU, in particular: free spaces 

within Students’ House, selection of tenants and income generated from use of 

UoM’s resources. Such involvement is to include formal monitoring and control both 

a priori and post events, to ensure that the resources in question are put to good use 

for the general benefit of UoM students. The need for a framework structure and 

agreement backed up by documented procedures has already been referred to 

earlier in this Report. 

  

Lack of Involvement on the part of UoM 

As reported earlier on in this Chapter, leasing agreements are drawn up exclusively 

between KSU and the selected third party. UoM claims that the University is not 

involved in the selection process, not even by way of vetting leasing agreements prior 

to these being signed.  In addition, UoM claims that it has no access to/records of 

leasing agreements between KSU and third parties and is thus not aware of the 

length of lease commitments agreed to by KSU. This constitutes a serious deficiency 

and implies abdication on the part of UoM, as rightful and responsible owner of the 



UOM - Concession of parts of University House to the Kunsill Studenti Universitarji 

26     National Audit Office 

resources to effectively ensure that the resources it is allowing third parties to use 

are being administered in a manner that is proper and appropriate. 

Monitoring of KSU’s financial activity is also lacking on the part of UoM. As per claims 

by KSU officials, financial statements were submitted to UoM for year 2011 but prior 

to that had not been presented to the University for a number of years.  KSU also 

claims that following submission of financial statements, it did not receive any kind of 

feedback or related comments from the University.  

UoM confirms that the University does not evaluate KSU’s financial statements. In 

this regard, UoM states that as per UoM’s Guidelines for the Recognition of Student 

Societies approved by University Senate on 17 June 2010 (a copy of which can be 

found in Appendix 5 of this Report), “proper records of all financial transactions shall 

be kept by the student society and may be viewed at any time, by the Director of 

Finance of the University of Malta and/or his delegate”.  As a result, UoM claims that 

the University is not legally obliged to review KSU’s financial statements. While this 

may hold good for Students’ societies that are totally independent of UoM 

financially, circumstances in the case of KSU are very different. 

As opined above in the case of UoM’s responsibility to monitor and control KSU’s 

activities with respect to leasing property, NAO similarly opines that UoM is duty 

bound to effect monitoring of KSU’s financial activity since the major share of KSU’s 

funds are generated through utilisation of UoM resources. 

 

It is UoM’s opinion that the University does not “interfere with student matters and 

tries to settle matters with students to maintain a healthy, amicable relationship”. 

 

NAO acknowledges the fact that UoM should try to ensure that a “healthy, amicable” 

environment reigns over campus. However, the Office opines that, from embracing 

such an objective to taking it so far as to “not interfere” can hardly be termed as best 

practice. In this regard, UoM’s abdication is evident from the fact that the University 

was not even aware that KSU had entered into lease contracts spanning over an 

eleven-year period. 

 

In concluding this Chapter, 

 

� KSU’s ultra vires position emanating from the deviation of use as specified 

originally has, despite an effort lasting a number of years, prevailed. 

� In the meantime, the approach to selection of lessees as deployed by KSU was 

found not to be conducive to accountability and transparency. 

� Discriminatory treatment, even of lessees, was identified where contract 

termination is concerned. 
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� Communication between UoM and KSU needs improving, especially so where 

monitoring and control of KSU leasing-related activities and income generated 

therefrom are involved. 

 

By way of recommendations, 

 

a) a legal agreement that clearly defines the concession and the rights/obligations of 

all parties involved (as explained in Chapter 2 of this Report) needs to be drawn 

up. This must be supported and complemented by an administrative framework 

agreement wherein processes and procedures are defined in detail.  

b) through the administrative agreement in (a) above, UoM, as owner of the 

resources in question, must be empowered to maintain a priori control over any 

entity benefitting from any concession granted by UoM. Such control will, inter 

alia, cover any activity (potentially) leading towards the leasing of property to 

third parties on the part of the beneficiary. 

c) UoM is also to devise and deploy a monitoring function that will enable the 

University to analyse KSU’s financial activity, in view of the income being 

generated through use of public resources by the student association. 

d) it is in the interests of both UoM and KSU that a higher degree of communication 

is maintained between the two organisations, where matters related to 

University/Students’ House and other UoM property to which KSU is granted 

access are concerned.  
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UOM – Concession of parts of University House to the Kunsill Studenti Universitarji 

 

National Audit Office      31 

APPENDIX 3 
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APPENDIX 5 
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