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ENEMALTA CORPORATION 

TENDER FOR GENERATING CAPACITY  

 

 

 

EXECUTIVE SUMMARY 

 

 

 

This inquiry concerns the tender issued by Enemalta Corporation for the supply of new 

power generating plant at Delimara.  Its terms of reference, as laid down by the Public 

Accounts Committee and agreed to with the National Audit Office, were essentially to 

investigate whether tender procurement procedures had been regular and relative 

regulations duly adhered to.  These terms of reference were approved at the PAC meeting 

of the 26 May 2009.  Eventually, during a PAC meeting held on 22 March 2010, NAO 

was also directed to deal with allegations appearing in It-Torca of the 14 March 2010.   

 

In view of the various financial, technical and legal issues involved in such a complex 

project, this inquiry proved to be very challenging.  It was conducted in accordance with 

Para 9(a) of the Auditor General and National Audit Office Act, 1997 (XVI of 1997) and 

in terms of NAO practices.   
 

All findings presented in this Report are essentially based on the considerable number of 

meetings and interviews, some of which under oath, with various officers and other 

persons who were either involved in the tendering process or offered to provide 

information related to this inquiry.  Findings are also based on voluminous 

documentation, as supplied by the main parties involved, which was painstakingly 

analysed by the investigating team. 

 

In line with its guiding principles of independence, fairness and objectivity, NAO was 

determined to ensure that the allegations brought to its attention were evaluated, 

investigated and objectively reported upon.  The investigating team endeavoured to 

establish the facts, based solely and exclusively on hard evidence at its disposal.  NAO 

sought to identify any possible shortcoming or irregularity and put forward feasible and 

relevant recommendations, as indicated hereunder, essentially meant to ensure that best 

use is made of public funds, especially through the full compliance with relative public 

procurement regulations and procedures.   

 

The NAO’s inquiry did not come across any hard and conclusive evidence of corruption, 

even though, for record’s sake, one cannot fail to mention the lack of cooperation from 

certain stakeholders who contended that they could not recall certain events or 

information.  A case in point is Mr J. Mizzi, local representative for the tenderer awarded 

this contract, who was considered one of the key players throughout this inquiry.  

Although summoned by the NAO on three separate occasions, he repeatedly cited lack of 

memory when asked certain questions. 
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At the same time, various cases of administrative shortcomings, especially on the part of 

Enemalta Corporation and the Department of Contracts, were identified.   As the Report 

highlights, in a number of instances, this was due mostly either to lack of experience in 

the procurement process adopted during this tender and/or insufficient coordination 

between the two entities, both considered as key stakeholders in the procurement process.   

 

The following are some of the main conclusions referred to in the Report: 

 

i. EMC failed to directly inform the unsuccessful bidders of the outcome of 

adjudication as clearly established in the Invitation to Tender.  This gave rise to the 

claim made by Bateman that the appeal facility was thus effectively denied to any 

bidder wishing to appeal from such decision. 

 

ii. The selection of Lahmeyer International, through a direct order, as an independent 

consultant leaves much to be desired especially when one keeps in view that (a) it is 

presently blacklisted by the World Bank; (b) it had been previously engaged in a 

joint project with BWSC (one of the bidders on which LI is supposed to have drawn 

up an independent analysis); and (c) the agent of the company which eventually 

won this tender, had also worked as Lahmeyer’s agent up to 2007. 

 

iii. Once the original tender specifications referring to emission levels were changed 

through the legislative amendment made in January 2008, the decision by EMC and 

DoC to continue with the ongoing tender is questioned by the NAO.  With the 

benefit of hindsight, it is felt that much of the controversy surrounding this tender 

could have been avoided had the tendering process been stopped and reissued to 

reflect such change in specifications. 

 

iv. The decision by Enemalta Corporation to go for a prototype combination instead of 

the required ‘tried and tested’ as clearly stipulated in the Invitation to Tender is 

considered to have put EMC in a position of very high risk.  

 

v. DoC could have carried out the role stipulated by the pertinent legislation in a more 

proactive manner.  This is evident when the Department did not vet the Request for 

Proposals and the ITT documents before these were published.  Lack of 

involvement by the DoC occurred also in the final contract, which was subject to 

heavy changes brought about through negotiations, before this was signed. 

 

vi. DoC’s late decision to change the tendering model used from negotiated procedure 

to the three package model was ill-timed.  This was because, by the time the bidders 

were made to re-submit their financial offer, EMC had already evaluated the 

original financial offers, negotiated these with the bidders and had even selected a 

preferred bidder. 

 

vii. Once EMC realised, after the submission of the technical bids, that its original 

specification for tried and tested combinations of equipment that are compliant with 

emission legislation did not exist in the case of DECC engines, the Corporation 



Enemalta Tender for Generating Capacity                                                                         Executive Summary                 

    

10 

brought on board the services of a consultancy firm. The firm, LI, declared 

prototype combinations, to date untested as one complete unit, to be plausibly able 

to comply.  Although the consultant’s advice was qualified, EMC went ahead and 

declared the DECC combinations as technically compliant. 

 

viii. The NAO questions the undue haste with which the agreement was signed. 

 

As stated above, this Report includes a number of recommendations put forward by the 

NAO with the principal objective of improving the procurement process. The following 

are the main recommendations:  

 

i. A more collaborative and co-operative attitude especially between Enemalta 

Corporation, as the contracting authority, and the Department of Contracts, as the 

regulator of the tendering process.  This necessitates that the latter in particular is 

adequately resourced so as to be in a position to perform its challenging role in an 

effective manner. 

 

ii. More extensive consultation with relative stakeholders is required, possibly even at 

the planning stage of such complex projects, thus possibly avoiding unnecessary 

confrontation and allegations at the tendering and implementation phases. 

 

iii. Rules and regulations must be rigorously applied and followed without exception or 

fail. Quoting reasons of urgency does not per se provide the necessary authorisation 

for not following such rules and regulations. 

 

iv. Contracting agencies must ascertain that optimal value for money has been attained 

even after choosing the preferred bidder. Value for money essentially means that 

prices being ultimately quoted are in line not only with competing bids, but also in 

relation to prevailing market prices.  Such scrutiny and safeguard, which is applied 

by various contract departments, entities and agencies in other countries, is 

obviously meant to ensure that public funds are used in the best manner possible. 

 

v. Due monitoring is necessary to ensure the highest levels of transparency, fairness 

and integrity when identifying and appointing independent evaluators whose 

findings and recommendations may have a direct bearing on final adjudication, as 

in this particular case. 

 

Cases of potential conflict of interest must be duly managed to ensure full transparency, 

fairness and equity in the procurement process and all decisions related thereto.  In 

certain cases, this may necessitate the resignation of officer/s involved in the best long-

term interest of both the person/s as well as the public entity involved.   

 

The NAO intends this Report’s findings and recommendations to serve as a useful 

practical learning process for future procurement assignments, especially where such 

complex and costly projects are involved.   
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It is true that even the experience of other countries shows that a certain degree of 

controversy seems to surround major public procurement projects.  However, ultimately, 

the most economic, efficient and effective use of taxpayers’ monies is of concern to all 

Maltese citizens.  There is therefore the need to continuously strive to improve the public 

procurement process in Malta, especially through ongoing training and development of 

personnel working in this area on the emerging procurement practices and procedures 

both locally as well as within the European Union.  The immediate transposition of EU 

Directive 2007/66/EC with regard to improving the effectiveness of review procedures 

concerning the award of public contracts is recommended by the NAO.  

 

Only through such improvements in the public procurement process can a high degree of 

trust in the fairness, transparency, value for money and equity of local public 

procurement be guaranteed. 
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ENEMALTA CORPORATION 

TENDER FOR GENERATING CAPACITY 

 

 
 

1. THE TERMS OF REFERENCE 

 

 

The subject of this inquiry concerns the tender issued by Enemalta Corporation 

(EMC) for the supply of a new power generating plant at Delimara, as referenced 

in GN/DPS 8/2006 and CT 2491/06.  Papers and correspondence relative to this 

inquiry are recorded in NAO 56/2009 (Volumes I to VI). 

 

The inquiry’s original terms of reference, as established in collaboration with the 

Public Accounts Committee (PAC), at the meeting of 26 May 2009, required the 

Auditor General (AG) to essentially assess whether: 

 

a. the tender procedure has been regular; and 

b. financial regulations have been adhered to. 

 

During PAC’s meeting of the 23 March 2010, it was decided to include in the 

aforesaid terms of reference an investigation on allegations made in a Sunday 

newspaper regarding a former EMC Chief Executive Officer (CEO).  This was in 

consequence to a formal request submitted by the latter to Chairman, PAC, 

whereby a formal inquiry by the Auditor General following publication of an 

article in It-Torca of 14 March 2010, was solicited. 

 

 

 

2. INTRODUCTION 

 

 

In July 2006, EMC decided to issue a call for tenders for the supply of a new 

power generating plant, with a capacity over 100MW, at Delimara.   The tender’s 

main objectives were to: 

 

o improve electricity generation capacity and efficiency; 

o de-commission the Marsa Power Station (MPS); and 

o fulfil environmental obligations. 

 

On the 13 May 2009, Dr Kenneth Grima, legal adviser to Bateman Litwin (BL) - 

one of the three short-listed bidders for the Delimara Power Station (DPS) tender, 

wrote to the Chairman, Public Accounts Committee regarding alleged 

shortcomings in the award of the tender in question (copy of letter to PAC at 

Appendix 1). 
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After discussing the matter with all the members of the Committee present, it was 

unanimously agreed by the Public Accounts Committee to refer the matter to the 

Auditor General who was to investigate and report on the matter. 

 

The terms of reference to be followed in carrying out the inquiry were 

determined and agreed to between the Public Accounts Committee and the 

National Audit Office (NAO), as stated above (Appendix 2 refers). 

 

At this stage, it is pertinent to note that:  

 

a. the procurement legislation applicable to the matter reported upon includes 

Legal Notice 178/2005 (174.06) - Public Procurement of Entities in the 

Energy, Transport and Postal Services Sector and applicable sections of 

Legal Notice 177/2005 (174.04) - Public Contracts Regulations; 

 

b. the contracting authority (Enemalta Corporation) falls under Schedule 2 of 

the said Regulations (Appendix 3); and 

 

c. it is considered beyond the scope of this report to either comment or enter 

into merits regarding specifications, or any matter directly concerning the 

options or decisions taken, in that regard. 

 

 

 

3. METHODOLOGY 

 

 

This extensive and extremely complex inquiry was conducted in terms of Para 

9(a) of the Auditor General and National Audit Office Act, 1997 (Act XVI of 

1997) and in accordance with generally accepted practices and guidelines 

applicable to the National Audit Office.   
 

During the course of this inquiry, a considerable number of meetings and 

interviews were held with various officers and persons either directly or 

indirectly involved in the tendering process or who offered to provide 

information related to this inquiry.  These included, amongst others, the Minister 

for Infrastructure, Transport and Communications (MITC), under whose portfolio 

EMC then formed part; the Leader of the Opposition; the Hon Shadow Minister 

of Education; the Chairman, CEO and other senior officials of EMC; Director 

General, Department of Contracts; senior officials from Burmeister & Wain 

Scandinavian Contractor AS (BWSC) as well as Bateman Litwin; Mr Joseph 

Mizzi, local agent for BWSC and Mr Joseph Rizzo of Associated Supplies 

Limited (ASL). Wherever deemed necessary, evidence of key stakeholders was 

taken under oath.  All allegations brought to the attention of the NAO, both in 

person as well as in writing, were duly investigated and resulting findings 

reported upon. Relevant documentation and information required, which 

considering the extensive financial, technical and legal implications involved was 
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quite voluminous were, to the best of our knowledge, made available to this 

Office by various parties.  NAO findings and conclusions are based on the 

evaluation of such documentation and information.         

 

As is normal in such complex inquiries, the NAO engaged the services of a 

professional technical adviser, having extensive knowledge and experience of the 

subject matter, to assist this Office and to evaluate particular technical aspects 

related to the inquiry.  Whenever necessary, he worked in tandem with the 

Office’s legal adviser. 

 

The findings of this Report are presented in six chapters.  Chapter One deals with 

the various administrative and technical issues related to Enemalta Corporation, 

as the contracting authority; Chapter Two with the Role and Functions of the 

Department of Contracts (DoC); Chapter Three with Irregularity Allegations 

made by the Parliamentary Opposition; Chapter Four with Contentions made by 

Bateman Litwin and Chapter Five with the Role of Lahmeyer International (LI).  

The last chapter deals with findings related to the additional investigation with 

which NAO was mandated by the PAC on 22 March 2010. 

 

Unless otherwise indicated, this Report reflects the position as at 31 March 2010.  

 

 

 

4. BACKGROUND CONSIDERATIONS 

  

 

The NAO acknowledges the various complex financial, technical and legal issues 

involved in this tender’s issuance, adjudication and implementation.  Some of 

these issues, especially in so far as the negotiated procedure is concerned, were 

relatively new and involved both DoC as well as EMC navigating in uncharted 

and untested waters with limited previous experience or knowledge.  In this 

context, the results of this inquiry could serve as a practical learning experience 

as to how the procurement process of such a relatively huge project, involving 

extensive capital outlay, should be managed in the most efficient, transparent and 

equitable manner possible. 

 

It should also be stated from the outset that it is not the objective of this Report to 

go into the merits or demerits of either of the two main technologies considered 

for power generation.  It is also not the purpose of this Report to analyse the 

efficiency and cost-effectiveness linked with each in operating on liquid or 

gaseous fossil fuels viz. the diesel engines combined cycle (DECC) and the 

combined cycle gas turbines (CCGT) or both as those capable of operating on a 

dual system - with or without modification.  Thus, the NAO strove to 

continuously focus on the remit agreed to with the PAC, as described above. 

 

 



Enemalta Tender for Generating Capacity                                                                                     Background                  

    

15 

By way of general comment, it should also be underlined that the environmental aspect, 

though beyond the principal remit of EMC as electricity and power provider, is 

nonetheless considered a crucial and integral factor in the formulation of a 

comprehensive strategy aimed at achieving the goals and objectives of the tender.  The 

NAO feels that more extensive consultation with stakeholders involved, particularly at 

the initial stages of the tendering process, could have avoided some of the environmental 

issues that were raised later on.   
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CHAPTER ONE:    ISSUES RELATED TO ENEMALTA CORPORATION 

 

 

 

The first chapter of the Report deals with the central role of Enemalta Corporation, as the 

contracting authority for this tender, and with the ensuing issues that emerged during the 

course of the tendering process in which the Corporation was directly involved.  This 

chapter is structured to (a) initially give a background, a brief chronology of events and a 

more detailed narrative of these events, (b) discuss the administrative-related concerns 

that the National Audit Office came across during the course of this inquiry and (c) 

consider those principal technical-oriented issues which influenced the tendering process 

and outcome.  A certain amount of ‘repetition’ may be noted in that various concerns are 

addressed in both the ‘administrative’ and the ‘technical’ section. However, detailed 

review of the text will reveal that the concerns are addressed from the different 

perspectives (administrative and technical) in the sections. 

 

 

A. BACKGROUND, BRIEF CHRONOLOGY OF MAIN EVENTS AND A 

NARRATIVE OF THE EVENTS 

 

 

1. The legislative and environmental scenarios 

 

In 2002, regulations under the Environment Protection Act (Legal Notice 

329/2002) established permitted levels of air pollution for large combustion plants 

at levels well below that emitted from engines of the diesel engine combined 

cycle type.  Without going into the merit as to whether this has been a wrong 

transposition of the corresponding European Directive or otherwise, one cannot 

ignore the fact that this was a law which one must reasonably accept as endorsing 

an environmentally-friendly policy which prohibited the use of air polluting fuels 

in large combustion plants to the extent of eliminating completely heavy fuel fired 

technology.  These were the prevailing legal requirements regulating emissions in 

Malta at the time the tender conditions were drafted and issued.   

 

This was the view at that particular point in time as confirmed by the 2006-15 

Electricity Generation Plan published by EMC which condemns the use of 

DECCs, extols the qualities of natural gas (NG) and expressly and explicitly 

recommends the employment of gas turbines for power extensions for the near 

future.  These statements and assertions could be interpreted to reflect the spirit of 

the said law.  

 

 

2. Chronology of main events 

 

The following is a chronological representation of the more salient events in the 

tendering process: 
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Year Date Event 

2006 18 November Publication of the Request for Proposals 

2007 20 February Closing date for the submission of proposals 

 8 May Report by the Short Listing Team 

 15 May Short Listing Report by the Adjudication and  

Negotiating Committee 

 31 May Approval of the Short Listing Report by the General 

Contracts Committee 

 28 August Publication of the Invitation to Tender 

 4 September Site clarification meeting with bidders 

 2 October  Closing date for the submission of tenders 

 8 October First set of negotiations with bidders 

 26 November Second set of negotiations with bidders 

2008 4 January Publication of Legal Notice 2 of 2008 

 7 January EMC amends Technical Specifications and revises 

time schedule of the tender process 

 16 January Third set of negotiations with bidders 

 15 February Closing date for the submission of queries by 

bidders and end of negotiations 

 4 March Submission of the detailed and final bids - financial 

and technical 

 July-October Correspondence between MITC, EMC and DoC 

regarding the procurement method adopted for this 

tender (negotiated procedure vs the three package 

system) 

 15 October DoC instructs EMC to continue the procurement 

process adopting the three package system 

 22 October Technical Report by the Evaluation Committee  

 7 November Report by the Adjudication Committee  

 16 December The General Contracts Committee endorses the 

recommendations of the Adjudication Committee 

and the three compliant bidders (BWSC, MAN 

Diesel and Bateman) are to submit their financial 

offer 

 17 December DoC informs BWSC and MAN that their bid was 

technically compliant and that they will be requested 

to submit fresh financial offers.  In the case of 

Bateman, however, DoC only managed to contact 

their local representative by fax on 22 December 

2008  

 17 December DoC informs SOCOIN that its tender was 

adjudicated as technically non-compliant and that 

objections could be lodged until 12 noon, 23 

December 2008 

2009 17 February Financial Report by the Evaluation Committee  
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2009 

(cont) 

20 February Final Report by the Evaluation Committee 

recommending the award of tender to BWSC 

 2 April EMC makes a presentation to the GCC outlining 

tender process and recommends the award of 

contract to BWSC 

 3 April GCC endorses report by EMC Evaluation 

Committee and publishes Award of Contract 

 28 April Bateman writes to EMC requesting an update on the 

tender process 

 4 May EMC informs Bateman that contract is now awarded 

and that appeals period has expired on 13 April 2009 

 26 May EMC signs contract with BWSC 

Table 1:   Chronology of the more salient events in the tendering process 

 

 

3. Publication of Request for Proposals 

 

Enemalta Corporation initially started the tendering process in February 2006.  At 

the time, it was decided to procure the plant by adopting the negotiated procedure, 

as per Legal Notice 178 of 2005.  This procedure was adopted in view of the fact 

that the required generation plant was highly complex, with numerous 

significantly different technical and technological options available as EMC, at 

that time, opted for a technology-neutral tender.  Entering into negotiations with 

reputable bidders would, according to EMC, allow the Corporation the 

opportunity to select the best technology on the market resulting in the lowest cost 

of operation whilst meeting all technical, environmental and legislative 

requirements. 

 

In June 2006, discussions regarding the call for tenders were held between 

Enemalta and the Department of Contracts.  Although the possibility of going for 

the negotiated procedure was discussed, no definite conclusion was arrived at.      

In fact, during a meeting held on 26 June 2006 between the Department of 

Contracts and Enemalta Corporation, no instructions were issued by the Director 

of Contracts for EMC to follow a specific procurement procedure of the three 

options (negotiated procedure process, the restricted process or the open 

procedure) permissible.  

 

On 18 November 2006, Enemalta Corporation issued a Request for Proposals 

(RFP) for a 100 MW of local generating capacity.  Closing date for the 

submission of proposals was 20 February 2007.  At this stage of the process, 

candidates were “expected to submit an outline proposal complying with the 

qualification and technical selection criteria as detailed in the RFP for the 

purpose of being selected to proceed to the negotiation phase”.  Financial 

proposals presented were to be treated as merely indicative and not considered 

binding.  By the closing date, six candidates - IDO Hutny Projekt AS and 

Bateman Energies BV (later Bateman Litwin), SOCOIN Ingenieria y 
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Construccion Industrial SLU, Burmeister & Wain Scandinavian Contractor AS, 

ISOLUX Ingenieria SA and EFACEC Engenheria SA, Metal Constructions of 

Greece (METKA) SA and MAN Ferrostaal Power Industry Gmbh - submitted 

preliminary proposals.  Two candidates submitted two plant options making a 

total of eight technical offers. 

 

A Short Listing Team was appointed by Enemalta Corporation to determine a 

number of potential offers from those received in reply to EMC’s Request for 

Proposals, prior to the evaluation of offers by the Adjudication and Negotiating 

Committee.  

 

 

4. Report by the Short Listing Team 

 

The eight technical plant submissions consisted of five power blocks based on 

CCGT plant and three power blocks based on DECC plant. 

 

The CCGT submissions raised several issues mainly concerning availability, 

flexibility and efficiency.   Process diagrams submitted indicated that very little 

engineering input was invested in the submissions.  A number of CCGT plant 

designs presented were based on the GE frame 6B gas turbine similar to the ones 

installed at Enemalta Corporation.  However, in general, CCGT plant designs 

with better efficiencies were expected.   

 

The diesel-engine based offers all proposed HFO as their primary fuel.  All the 

submissions incorporated post combustion exhaust gas cleanup plant.  There were 

serious concerns as to whether the emissions of this type of plant proposed met 

current local limit regulations and therefore alterations may have been necessary.  

There was also missing data considered vital for proper evaluation.  In addition, 

all diesel-engine based offers produced effluents which needed to be disposed of. 

 

The Short Listing Team concluded that given all the missing and conflicting 

information received, further clarifications were to be sought.  Their report was 

presented on 5 May 2007 and was then referred to the Adjudication and 

Negotiating Committee. 

 

 

5. Short Listing Report by the Adjudication and Negotiating Committee 

 

The Short Listing Report by the Adjudication and Negotiating Committee of the 

offers made in reply to EMC’s RFP was submitted on 15 May 2007.   

 

According to the Committee, from the evaluation of proposals received, none of 

the six candidates presented submissions that met all the necessary requirements.  

However, the Committee agreed that the non-conformities in the case of 

administrative and experience requirements were of a relatively minor nature and 
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were not considered serious enough to disqualify any of the candidates.  On the 

other hand, plant requirements were considered mandatory “since it is not in 

Enemalta’s interest to obtain plant which is unsuitable for its purposes” or “plant 

which does not meet the various legislative requirements”.  Notwithstanding this 

requisite, technical proposals submitted at this stage were, according to the 

Committee, “very basic at best”.  In conclusion, the Adjudication and Negotiation 

Committee stated that, “whilst compliance with all such requirements is a 

prerequisite for selection and award of contract, it is not necessary at this stage 

in the proceeding”.  The Committee felt that such requirements would be better 

applied at a later stage of the tender process, either prior to or during negotiations.   

According to the Committee, had such criteria been strictly applied, none of the 

six candidates would have qualified to pass to the next stage of the process. Given 

the very tight deadlines for this project, “any such general disqualification and 

consequent loss of time would have grave consequences for Enemalta’s ability to 

meet the expected demand”.  The new plant was also vital for Malta to comply 

with EU environmental legislation and therefore avoid or minimise possible 

infringement proceedings.  

 

According to the Adjudication Committee, the primary scope of this stage of the 

tender process was the short-listing of candidates to the next phase of the 

procurement process.  Although the Short Listing Team had considered the 

outline submissions received as inadequate and was therefore unable to 

recommend a short list, the Committee was of the opinion that this would stall the 

process.  The Committee decided that it was still possible to continue with the 

procurement process and at the same time satisfy the Short Listing Team’s 

recommendation for further information/clarifications from candidates.  This, the 

Committee concluded, could be addressed by passing all six candidates to the 

next stage of the process and obtain the required information/clarifications as part 

of the complete bids that were still to be submitted by candidates. The complete 

bids would then be assessed by the Technical Evaluation Team who would ensure 

that all the required information/clarifications are obtained at this stage. This 

approach, the Committee concluded, would allow the project to continue and 

would also ensure that the number of potential bidders at the next stage in the 

tender process is sufficient to ensure adequate competition.  

 

On the conclusions and recommendations of the Adjudication and Negotiating 

Committee, Enemalta Corporation opted to move on to the next stage of the 

tender process.  The General Contracts Committee concurred with this decision 

and, on 31 May 2007, concluded that all tenderers “are to proceed to the next 

stage, namely the invitation to submit their actual tender”.  On 28 August 2007, 

Enemalta Corporation issued the Invitation to Tender (ITT). 
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6. Invitation to tender 

 

The invitation to tender - Specification GN/DPS 8/2006 - issued on 28 August 

2007, called for “a local generating capacity of minimum 100MW net continuous 

electrical power output”.  In the ITT, Enemalta invited offers for solutions based 

on both gas turbines and diesel engines.  The tendering process was to include the 

submission of two bids - a Preliminary Bid by 2 October 2007 and a Detailed 

Final (technical and financial) Bid by 5 February 2008
1
.  The tendering process 

was to follow the negotiated procedure as detailed in Legal Notice 178 of 2005. 

 

The tender document also specified the award criteria on which bids would be 

evaluated.  This was to be based on the sum of the weighted technical and 

financial points achieved, viz.: 

 

points achieved in the technical evaluation x 100/85 x 25% + 

points achieved in the financial evaluation x 75% 

to a maximum possible points of 100. 

 

The technical merits were quantified by assigning points as follows: 

 

1. emissions - 10 points max 

2. land use - 10 points max 

3. net power output - 10 points max  

4. use of available fuels - 10 points max 

5. reduction of solid and liquid sludge wastes - 10 points max 

6. lowest cost of conversion to natural gas - 5 points max 

7. availability of plant - 20 points max 

8. time to commercial operation - 10 points max. 

 

The financial merits were based on the cost of electricity calculated over the 

evaluation period, using the Net Present Value method.   The lowest cost was to 

be awarded 100 points, 90 for second best, 80 for third best and so on.  The 

technical points were to contribute to 25% and the financial to 75% of the final 

marks.  The bid with the most marks would win the tender.    

 

Section EP 2.1 of the invitation to tender stipulated the emission limits bidders 

had to adhere to, viz.: 

 

  “All proposed plant must comply with the airborne emission limit values of the 

Large Combustion Plant Directive 2001/80/EC as transposed into Maltese 

national legislation LN 329 of 2002.”   

 

                                                           

1
 This latter date was later extended to the 4

 
March 2008 as a result of changes in emission legislation 

effected in January 2008. 
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According to the wording of the ITT, these limits - which were specified therein - 

would apply to any kind of plant supplied. 

 

A site clarification meeting was held with prospective bidders on 4 September 

2007.  During this meeting EMC reiterated that, despite any ambiguity with 

regard to emission limits, prevailing legislation, viz. Legal Notice 329/2002, was 

to be adhered to. 

 

By 2 October 2007, the closing date for the submission of the preliminary bids, 

five of the short-listed candidates submitted their proposals.  One of the original 

six candidates, METKA, declined to participate whilst another, ISOLUX 

Ingenieria SA and EFACEC Engenheria SA, failed to submit a valid bid bond and 

was disqualified by the Department of Contracts.  

 

Negotiations regarding the technical aspects of the bids were held with all four 

remaining bidders during October and November 2007.   

 

 

7. Change in legislation  

 

On 4 January 2008, the Government Gazette published Legal Notice 2 of 2008, 

amending Legal Notice 329 of 2002.   In effect, LN 2 of 2008 added this clause to 

LN 329 of 2002:  “Plants powered by diesel, petrol and gas engines irrespective 

of the fuel used shall not be covered by these regulations.”  This change was 

allowed in terms of the EU Directive.  As a result of the amendment introduced, 

diesel engines were no longer subject to the emission limits as established by 

local legislation. 

 

The change in legislation had a direct impact on the power plant tender.  In fact, 

on 7 January 2008, Enemalta Corporation issued an amendment to Section EP of 

the specifications of the ITT effectively introducing a new set of emission limits 

for diesel engines.   Enemalta based its new limits on the German legislation for 

SOx and on the LCP BREF document of 2006
2
.  In the light of these legislative 

amendments, Enemalta extended the period for the submission of the Detailed and 

Final Bid to 4 March 2008. 

 

The change in legislation, which is one of the main sources of the extensive 

controversy which was subsequently raised in sections of the local media, raises 

the question as to whether, once the invitation to tender had been issued calling 

for offers to meet specified emission limits, Enemalta was correct in changing the 

specifications whilst the tendering process was ongoing.  This is dealt with 

extensively in another part of this Chapter. 

                                                           

2
 BREF stands for “Best available technique REFerence document” and is a document prepared by the 

European Commission to help Member States abide by directives by presenting them with information 

regarding the best available technology to reach the aims of a particular directive. 
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8. Submission of final bids 

 

Detailed and final bids were submitted to the Department of Contracts on 4 March 

2008. Although six candidates originally presented preliminary bids at the 

Request for Proposals stage of the process, only four submitted final bids in reply 

to the Invitation to Tender.  These were IDO Hutny Projekt AS and Bateman 

Energies BV, SOCOIN Ingenieria y Construccion Industrial SLU, Burmeister & 

Wain Scandinavian Contractor AS, and MAN Ferrostaal Power Industry Gmbh.   

 

SOCOIN and Hutny Bateman presented combined cycle gas turbine plants while 

BWSC and MAN presented diesel engine combined cycle plants.  All the 

technical solutions presented operated on liquid fossil fuels.  The CCGT plants 

proposed burning gasoil types of fuel in the gas turbines.  The DECC plants 

proposed burning both heavy fuel oil and gasoil in the diesel engines.  Conversion 

to natural gas firing was possible on all plant proposed. 

 

Bids were examined and clarifications were requested from all bidders.  

Following the receipt of replies to these clarifications, further analysis was carried 

out and all bidders were called for final negotiation meetings.  One set of 

meetings was held with Bateman and SOCOIN and two sets of meetings were 

held with MAN and BWSC.  Neither Bateman nor SOCOIN requested a second 

set of meetings. 

 

Following these meetings, and as agreed during the negotiations, BWSC, 

Bateman and MAN made further improvements to their offer in order to address 

the concerns raised by Enemalta.  The bidders submitted revised final bids which 

were “substantially technically compliant” with the Corporation’s requirements.  

SOCOIN did not renew the bid bond and informed Enemalta that they were no 

longer interested to further pursue the procurement process. 

 

 

9. Change from the negotiating procedure to the three package model 

 

In July 2008, representations were made by an agent, on behalf of Bateman NV, 

to the Malta Permanent Representation in Brussels alleging several shortcomings 

in connection with the tender process.  On 22 July 2008, these allegations were 

forwarded to Minister MITC who then referred the matter to the Department of 

Contracts since “the process is owned by Contracts”. 

 

In its reply to the Minister on 23 July 2008, the DoC described the process, at this 

stage, as a competitive dialogue. The Department also made reference to the three 

package tendering model, stating that in accordance with the Public Contracts 

Regulations, the tender in question “will qualify as a three package tender”.  The 

Department concluded that, “given the stage reached in this procurement 

process”, no action would be taken on the claims made through the Brussels 

Permanent Representation.  From what could be ascertained by this Office, this 
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was the first time that the three package model, rather than the negotiated 

procedure, was specifically referred to in connection with this tender. 

 

Following a meeting between EMC and the DoC on 4 August 2008, more definite 

advice regarding the three package system was given by the Department to 

Enemalta’s Head of Procurement.  In an email dated 11 August 2008 to EMC, 

DoC stated:  “May I draw your attention to Regulation 68 of LN 178/2005.  In 

this regulation it is stated that amongst others, that Part XII of the Public 

Contracts Regulations also apply to these regulations.  Therefore, given the 

estimated value of this tender the procedures related to the three package system 

should be followed”.   

 

EMC, however, did not concur with the Department of Contracts.  The 

Corporation reiterated that “Enemalta Corporation, with the approval of the 

Department of Contracts undertook the negotiated procedure for the  

procurement of the new electricity plant … The decision to procure the plant by 

adopting the Negotiated Procedure method was taken in view of the fact that the 

procurement of the required generation plant would result in a complex contract, 

and the procedure would allow the Corporation to select the best technology on 

the market, resulting in the lowest cost of operation …”.  EMC refuted DoC’s 

stand that the three package model applies to this tender stating that “the DG 

Contracts and the Department were fully aware that the Corporation proposed to 

make use of the negotiated procedure since 2006 and granted approval on the 

way forward proposed”.   

 

Despite these contentions, on 15 October 2008, specific instructions were given to 

EMC by the Department of Contracts to continue the procurement process 

adopting the three package system, viz.:  “I would like to draw your attention that 

a request to open negotiated procedures as per legal notice 178 of 2005 was 

made by Enemalta Corporation on 8
th
 November 2006.  There are no records at 

this Office that a formal reply was ever submitted by the Department of Contracts.  

This Department feels that in the absence of any formal directions, the tendering 

process should have followed the three envelope procedure.  Although the 

tendering process has reached an advanced stage Enemalta should still follow the 

procedures of the three envelope procedure as regards appeals. …”.     

 

Moreover, DoC instructed Enemalta “to submit a report on the technical 

evaluation of the bids.  This report will be discussed by the General Contracts 

Committee and if approved, the decision will be published on the notice board of 

the Department of Contracts.  Any aggrieved bidder will be given the opportunity 

to file an appeal.  Should there be no appeal each bidder will be requested to 

submit a financial offer at the Department of Contracts.  This will ensure better 

transparency in the bidding process and maybe produce a better offer for 

Enemalta …”.   
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In view of this change, a technical evaluation report was prepared by EMC on 22 

October 2008.  

 

 

10. Technical Report by the Evaluation Committee (22 October 2008) 

 

The Technical Evaluation Report dealt with the four submitted bids, viz.:  

 

SOCOIN:  This bidder submitted the poorest bid, both as regard engineering 

details and in commercial terms.  Data submitted was extremely limited and 

major items of plant were not clearly defined.  Several of the schedules were 

submitted blank and the bid did not include the maintenance agreement.  

SOCOIN failed to extend the bid bond and the bid could not be considered 

further. 

 

BWSC:  The technical solution as originally proposed had a number of serious 

shortcomings, mainly on layout and health and safety issues.  These issues were 

however resolved and the final technical solution substantially met the 

specification requirements as requested by EMC.  The DECC solution proposed 

had significant advantages in that the degradation in power output at site summer 

conditions is negligible and that this type of plant maintained relatively high 

efficiency at part loads when compared to CCGT.  The plant would operate on 

heavy fuel oil (HFO) of a better quality than that in use by EMC.  Installation of 

such plant would require the updating of the HFO purchasing specification for the 

guaranteed performance figures to be achieved.  It was recommended that the 

BWSC bid is approved to proceed to the next stage of the adjudication. 

 

Bateman:  The original technical solution as proposed had major shortcomings 

regarding lack of operational flexibility and long start-up times of the steam cycle.  

These issues were resolved following clarifications and the final technical 

solution proposed by Bateman substantially fulfilled the specification 

requirements requested.  This was the most efficient plant proposed and generated 

the least amount of CO2/kWh produced.  This plant produces negligible amount 

of waste when compared to DECC plant and utilises no reagents for emission 

abatement.   However, this offer had the longest declared construction time and 

suffered from significant degradation in output power in summer and reduction in 

efficiency when not operating at near maximum outputs.  It was recommended 

that this bid is approved to proceed to the next stage of the adjudication.  

 

MAN Diesel:  Two offers were originally presented by MAN.  The main offer 

consisted of a DECC plant made up of 7 diesel engines complete with exhaust 

abatement equipment and an alternative offer of a similar plant however at higher 

output.  At the outset, however, the Corporation declared that it would not 

consider further the alternative offer and only evaluated the main offer submitted.  

The Committee concluded that the bid substantially satisfied the technical 

requirements specified by EMC.  This DECC had significant advantages in that 
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the degradation in power output at site summer conditions was negligible and that 

it maintained a relatively high efficiency at part loads when compared to CCGT.  

The plant would operate on HFO of a better quality than that in use by EMC.  

Installation of such plant would require the updating of the HFO purchasing 

specification for the guaranteed performance figures to be achieved.  The 

proposed power block produces the highest amount of waste per kWh generated 

due to the type of de-SOx reagent proposed.  It was recommended that the MAN 

bid is approved to proceed to the next stage of the adjudication. 

 

Lahmeyer International, an international consulting firm, was engaged by EMC to 

execute independent plausibility checks of the pollutant emission data stated by 

the bidders.  Various issues related to the LI report and to the use EMC made of 

this report feature in Technical Sections 2 and 3 of this chapter. The EMC-LI 

relationship is discussed in Chapter Five of this Report. 

 

The Technical Evaluation Committee concluded that the revised final bids by 

BWSC, MAN and Bateman substantially complied with the technical 

requirements of the invitation to tender and recommended that these three offers 

proceed to the next stage in the adjudication process, i.e. the review by the 

Adjudication Committee. 

 

 

11. Report by the Adjudication Committee (7 November 2008) 

 

The Adjudication Committee concluded that the revised final bids by BWSC, 

MAN and Bateman substantially complied with the technical requirements of the 

ITT. 

 

In short, the Committee affirmed the following: 

 

o The bids submitted by Bateman and SOCOIN were based on combined 

cycle gas turbine plant while offers by BWSC and MAN were based on 

diesel engine combined cycle plant.  All four utilised liquid fossil fuels.  

Conversion to natural gas firing was possible in all the proposed plants.  The 

DECC plants proposed required better quality heavy fuel oil to that in use by 

Enemalta while the CCGT plants proposed were able to utilise gasoil 

available on site.  The estimated increased cost of better quality HFO was 

incorporated in the NPV financial analysis as indicated in the ITT.   

 

o The exhaust abatement equipment as a train of plant installed downstream of 

the diesel engines is a prototype setup.  Whilst there are references for each 

of the proposed plant items, the combination itself is a prototype.  In this 

context, the required long-term service agreements have to include all the 

plant to ensure that such plant retains the guaranteed performance and 

availability figures.   
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o Bidders proposing DECC plants indicated that between 30 and 50 tons per 

day of hazardous waste will be generated by the exhaust emission abatement 

equipment.  This waste is considered hazardous due to the presence of heavy 

metals originating in the fuel and would, most probably, have to be 

exported. 

 

o A points system was adopted to evaluate and rank the technical compliance 

of the bids with specification requirements.  Where necessary, data 

submitted by bidders was corrected to ensure that all bidders were placed on 

the same level when the evaluation of the bids was made in order that 

comparisons on a like-with-like basis could be carried out.  The technical 

evaluation points (out of 25) achieved by each bidder were BWSC 18.82, 

Bateman 20.88 and MAN 14.41.   

 

The Adjudication Committee endorsed the recommendation made by the 

Technical Evaluation Committee that offers submitted by BWSC, MAN and 

Bateman comply with the requirements of the specification and all current 

environmental legislation and should pass to the next stage of the adjudication.  

The report of the Adjudication Committee was referred for the consideration of 

the General Contracts Committee. 

 

On 16 December 2008, the GCC concurred with the recommendation and “agreed 

that tenderers … are to be invited to submit their financial offer”.  On 17 

December 2008 the GCC published the notice of approval. 

 

On the same day, as per Adjudication Committee report, the Department of 

Contracts informed BWSC, MAN and Bateman
3
 that their bid qualified to the 

next phase of the procedure and that they were going to be requested to submit a 

financial offer in due course.  DoC also informed SOCOIN that their bid was 

adjudicated as technically non-compliant and that they had until 12 noon of 23 

December 2008 if they wanted to lodge an objection.   

 

 

12. Evaluation of financial bids by BWSC, MAN and Bateman (17 February 

2009) 

 

In October 2008, instructions were given by the Department of Contracts to 

Enemalta Corporation to continue the procurement process adopting the three 

package system.  In view of this, an evaluation report was prepared by the 

Adjudication Committee on 7 November 2008 and whose recommendations were 

approved by the General Contracts Committee on 16 December 2008.  The results 

were published on DoC’s notice board and bidders were invited to present any 

objection to these results by the 23 December 2008.  Since no objections were 

                                                           

3
 Actual facts and views regarding this communication feature in the Chapter dealing with Bateman. 
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presented, on 24 December 2008 BWSC, MAN and Bateman were instructed to 

submit their financial/commercial offer by 3 February 2009. 

 

The following was required of bidders: 

 

o All prices submitted must be fixed and valid as on the closing date.  Prices 

submitted were to remain fixed and valid until the expected contract signing 

date of 20 May 2009. 

 

o Unless otherwise indicated, the conditions of contract were to be the same as 

those agreed during the final negotiations held. 

 

o The financial model on which adjudication was to be  held was the NPV 

model with the values as stated in the technical specification/ITT with 

subsequent amendments as advised to all bidders prior to 4 March 2008. 

 

o Prices and respective escalations for reagents and consumables which were 

not quoted for in any of the documentation were to be submitted by the 

bidder. 

 

o The price of the main contract and the payment terms should be clearly 

indicated. 

 

o Revised project time schedules and EV schedules should be resubmitted 

with the financial/commercial offer. 

 

o A five-year service agreement covering the complete supplied plant should 

be included in the offer.  The service agreement should include a yearly 

fixed contribution and a yearly variable contribution depending on the 

running hours of the plant.  Prices, with any applicable escalations, should 

be valid for the full five years. 

 

o Bid bonds must be extended up to 20 May 2009. 

 

o Financial/commercial offers should be submitted by 3 February 2009. 

 

According to the report by the Adjudication Committee, financial bids received 

by EMC were analysed using the NPV method of financial analysis to obtain the 

Net Present Value cost per kWh of generated electricity based on total project 

costs for the period up to and including the year 2019.  All costs connected with 

the design and construction of the project and the operation of the plant were 

included in the analysis, including the cost of emissions abatement and waste 

disposal.  A points system was adopted to evaluate and rank both the technical 

compliance of the offers with the ITT (as per previous technical evaluation 

report), as well as the financial aspect of the bids.  A sensitivity analysis showing 

the influence of changes in fuel cost, reagents procurement cost, waste disposal 
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cost, lube oil cost and maintenance agreement cost on the NPV cost of electricity 

was also examined. 

 

The Adjudication Committee concluded that, based on the operating regime 

specified in the ITT and the evaluation criteria established therein, the bid 

proposed by BWSC obtained 93.82 points with a derived NPV cost of electricity 

of 12.467 €c/kWh and ranked first.  The derived contract price of this offer was 

161,357,000 Euro, effective up to 20 May 2009.  The declared 164,950,000 Euro 

bid price included some optional equipment (removed to evaluate on equal terms 

with other bidders).  The power block proposed by BWSC consists of eight 

Wartsila 18V46 medium speed diesel engines which are to be supplied by 

Wartsila Finland Oy.  Exhaust gas abatement is achieved by means of selective 

catalytic reactor (SCR), flue gas desulphurisation plant (FGD) and dust particle 

filters.  The plant also converts part of the exhaust waste heat to steam in EGBs 

utilised to drive a steam turbine generator and for auxiliary heating purposes.  The 

total net guaranteed power output of the power block is 143.7 MW at an 

efficiency of 46.9%.  This DECC solution has significant advantages in that the 

degradation in power output at site summer conditions is negligible and this type 

of plant maintains a relatively high efficiency at part loads when compared to 

CCGT.  This plant operates on HFO of a better quality than that currently in use 

by Enemalta for guaranteed performance figures to be achieved and maintained.  

Conversion of the proposed diesel engines to natural gas firing is possible at an 

additional budget price of 27,468,000 Euro. 

 

The bid proposed by MAN obtained 81.91 points with a derived NPV cost of 

electricity of 13.696 €c/kWh and ranked second.  The derived contract price of 

this offer was 185,601,000 Euro effective up to 20 May 2009.  The declared 

189,037,000 Euro bid price included a first year maintenance agreement removed 

to enable evaluation on equal terms with other bidders.  The offer consists of a 

DECC plant comprising seven diesel engines complete with exhaust abatement 

equipment and steam cycle producing a net power output at site summer 

conditions of 136.9 MW.  Exhaust gases produced by the diesel engines are 

passed through an SCR, FGD and dust particle filters.  NOx reduction in the SCR 

is obtained with an ammonia rich reactant and a catalyst while the reduction of 

SOx is obtained using semi-dry FGD technology.  The proposed power block 

produces the highest amount of waste per kWh due to the de-SOx plant and type 

of reagent proposed.  This plant operates on HFO of a better quality than that 

currently in use by Enemalta for guaranteed performance figures to be achieved 

and maintained.  Conversion to natural gas firing is possible at an additional 

budget cost of 10,220,000 Euro. 

 

The bid proposed by Bateman obtained 80.88 points with a derived NPV cost of 

electricity of 16.823 €c/kWh and ranked third.  The bid price of this offer was 

148,740,000 Euro effective up to 20 May 2009.  No adjustment on the bid price 

was required.  This was the most efficient plant proposed with a gross efficiency 

at 48.7% at MCR and generates the least amount of CO2/kWh produced.  This 
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plant produces a negligible amount of waste when compared to DECC plant and 

utilises no reagents for emission abatement.  The power block has the lowest 

capital cost but this advantage is negated by the fact that this power block has the 

highest running cost due to the utilisation of gasoil as fuel. The cost of conversion 

to natural gas firing for this plant is zero as the gas turbines shall be delivered 

already equipped for this capability. 

 

The following is a summary of the total results: 

 

  Bateman BWSC MAN 

Capital Cost (as opened) € 148,740,000 164,950,000 189,037,000 

Capital Cost (derived) € 148,740,000 161,357,000 185,601,000 

5-year maintenance 

agreement 

€ 33,927,616 18,000,000 28,458,962 

Bidder Total Fuel Costs 

for 10-year period 

€ 758,900,967 466,369,708 456,580,296 

Bidder NPV Unit Cost €c/kWh 16.823 12.467 13.696 

Bidder Technical 

Evaluation Points 

Max 25 20.88 18.82 14.41 

Bidder Financial 

Evaluation Points 

Max 75 60.00 75.00 67.50 

Total Bidder Points Max 100 80.88 93.82 81.91 

Ranking  3 1 2 

Table 2:   Summary of Results  

(source:  Evaluation Committee Report - 17 February 2009) 

 

According to the Committee, due to the emission abatement equipment required 

by the DECC types of plant offered, the DECC power blocks proposed by BWSC 

and MAN are more complex than the CCGT plant offered by Bateman.  These 

also require a larger footprint and have higher capital cost expenditure per net kW 

installed.  In addition, more personnel are required to operate and maintain the 

DECC plant with respect to the CCGT plant.  However, due to the fact that DECC 

plants comprise a number of small units, they are able to allow greater operating 

flexibility than the CCGT which is composed of a smaller number of larger units. 

 

Notwithstanding the above, a number of pending issues were to be resolved with 

each bidder before any contract signing.  In general, these included details of the 

maintenance agreement, plant availability figures, request for bonuses, fuel 

specification in maintenance agreement, rejection of plant and optimised delivery 

and commissioning schedule.   

 

It was also agreed that during a final set of negotiating meetings with the selected 

bidder, the maintenance agreement was to be finalised before the contract is 

awarded. 
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The Evaluation Committee recommended that, following the satisfactory 

conclusion of all pending issues, the contract be awarded to BWSC as the 

preferred bidder.   The report was published on 17 February 2009. 

 

 

13. Final Report by Adjudication Committee (20 February 2009) 

 

On 20 February 2009, EMC’s Adjudication Committee presented its final report.  

The Committee recommended that the contract is awarded to Burmeister & Wain 

Scandinavian Contractor AS, which proposed a DECC plant “which fully 

complies with the requirements of the ITT and all current environmental  

legislation, and which produces electricity at the lowest evaluated cost per kWh of 

all the bids”.  This recommendation was however subject to the satisfactory 

resolution of a number of outstanding points, viz.: 

 

- maintenance agreement contract; 

- conditions attached to the plant availability figures submitted; 

- BWSC’s request for bonuses for better than guaranteed performance related to 

liquidated damages; and 

- optimised delivery and commissioning schedule. 

 

In the absence of a satisfactory agreement on these outstanding points, the 

Committee recommended that the contract be awarded to the second ranked 

bidder, namely MAN Diesel SE, which contract is also subject to the satisfactory 

resolution of a number of outstanding points.  Should it not be possible that 

negotiations with both BWSC and MAN result in satisfactory resolution, then 

Bateman is to be approached as the third preferred bidder. 

 

The Committee also remarked that the costs of the offers may still be subject to 

variation due to possible additional requirements resulting from the pending 

Environmental Impact Assessment (EIA) study currently being undertaken.  

According to the Committee, such potential additional costs will only be known 

after the EIA process is concluded.  The Evaluation Committee presented its final 

report on 20 February 2009.  

 

 

14. EMC presentation to the General Contracts Committee and decision by the 

GCC 

 

On 2 April 2009, EMC officials gave a project overview to the General Contracts 

Committee.  During the presentation, the more salient points of the tender process 

were given.  EMC gave justification for the undertaking of this project, viz. the 

de-commissioning of the Marsa Power Station, the onus on EMC to fulfil its 

environmental obligations and its commitment to improve electricity generation 

efficiency.  EMC gave an outline of the type and a comparison of the plant 

proposed by Bateman, BWSC and MAN, the technical and financial criteria 
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adopted for the evaluation of the three bids and the evaluation results. Possible 

scenarios of operating costs based on January 2009 fuel prices and assuming that 

natural gas (NG) is available in 2013, 2015, 2016 or in the case that NG will not 

be available, giving NPV cost per kWh, were explained.  A comparison of 

running costs for the period the 2008 to 2019 and the Specific Capital Cost 

(€/kW) were given.  Finally, EMC reiterated the conclusion arrived at by the 

EMC Adjudication Committee and recommended that, following the satisfactory 

conclusion of all pending issues, the GCC endorses the award of the contract to 

BWSC. 

 

The General Contracts Committee endorsed this recommendation and on 3 April 

2009 published the relevant notice of award of contract to BWSC.  In the Contract 

Award Notice, tenderers were informed that any objection to this decision must 

reach the Director General (Contracts) by not later than noon, 13 April 2009. 

 

On 28 April 2009, Bateman wrote to the Corporation requesting an update on the 

status of Bateman’s proposal.  On 4 May 2009 Enemalta Corporation informed 

Bateman that “the procurement procedure for this tender has been concluded.  

The recommendation made by the General Contracts Committee of the 

Department of Contracts was published on 3
rd
 April 2009 giving a 10 day period 

for any appeals.  No appeals were received by the appointed date so the process 

ended there”.  A detailed review of this correspondence is at Section Three of this 

Report. 

 

 

15. Signing of Contract with BWSC 

 

On 26 May 2009, EMC signed the Conditions of Contract for Contract No. 

GN/DPS 8/2006 - CT 2491/06 for the Supply of Delimara Diesel Power Plant by 

Burmeister Wain Scandinavian Contractor AS.   The contract was for the design, 

manufacture, supply, erection, construction and commissioning of a 144MW 

Diesel Power Plant at the Delimara Power Station for a contract value of 

164,950,000 Euro.  An Outline Proposal for Spare Parts and Technical Support 

Agreement (SPTSA) was included in the contract for an additional amount of   

18,000,000 Euro.  The date fixed for the completion of works is 26 months from 

commencement date
4
. 

 

 

                                                           

4
 According to Clause SC11.1 “Commencement date is achieved upon (1) the Contractor has submitted a 

Down Payment Guarantee which shall have a condition that it will become effective once the Down 

Payment is received by Contractor; (2) The Contractor has received the agreed Down Payment in 

available funds into his bank account designated for that purpose and confirmed the receipt to the 

Purchase; (3) The Purchaser has provided to the Contractor a Letter of Comfort issued from the 

Government of Malta, guaranteeing the Purchaser’s commitment towards the Contractor in terms of this 

Contract; (4) The Purchaser has provided to the Contractor an irrevocable Standby Letter of Credit 

covering 10% of the Contract Value …”. 
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B. FINDINGS:  Administrative-related Concerns 

   

 

During the course of this extensive inquiry, the National Audit Office came across 

a number of shortcomings on the part of Enemalta Corporation which have 

negatively impinged on the call for, and eventual award of, tender. Although not 

the sole player in so far as the management of the procurement process was 

concerned, as the contracting authority responsible for the contract, Enemalta 

Corporation was to a large extent responsible to guarantee a level playing field 

and thus ensure a fair and unbiased position throughout the whole process. 

 

The following are shortcomings which, though not exclusively, can for the most 

part be attributed to the Corporation. 

 

 

1. Selection and award criteria:  Best Available Technology (BAT) vs Most 

Economically Advantageous Tender (MEAT) approaches 

 

In July 2006, EMC had written to the Department of Contracts stating: “The plant 

will incorporate BAT to comply with Maltese legislation, safety and emission 

regulations and will be subject to the necessary regulatory permits to enable 

operation”.  DoC (and EMC) then quoted MEAT.  DoC also stated that there is 

no relationship between BAT and MEAT; that they are two different concepts, 

and that procurement legislation assumes MEAT.   Incidentally in mid-2008, 

Bateman had, through an agent, made a complaint with the Maltese Permanent 

Representation at Brussels.  Both Bateman and the Permanent Representation had 

spoken in terms of BAT (this is discussed in more detail in Chapter Three of the 

Report).   

 

This Office requested the advice of its technical adviser on whether the tender 

should have been adjudicated according to BAT or MEAT.    

 

According to NAO’s technical adviser, “It is understandable that an engineer 

would ideally want the best available technology, but at any price?  We are here 

dealing with a tendering process which is very strictly regulated by the Public 

Procurement Regulations laid down at law.  BAT does not feature in those 

regulations, so as such, one cannot use the term to define the technology that one 

wishes to procure in a tendering process, which in any case is defined by the 

specifications that one has drawn up and published and which are the sole 

criteria against which to judge whether a bid is compliant or not.  In view of the 

above, there is no need to go further into the argument of whether BAT means 

Gas Turbines or Diesel Engines.  In conclusion, the debate whether it is BAT or 

MEAT is irrelevant, as the Procurement Regulations do not recognise BAT, but 

they do recognise MEAT as one of the criteria on which to base the determination 

of whom to award the tender.” 
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2. Choosing the negotiated tendering procedure 

 

In the context of changing environmental factors - including the expected increase 

in demand for electricity, the decommissioning of the Marsa Power Station by not 

later than 2015 and more stringent environmental obligations - Enemalta 

Corporation decided that, “in order to keep all options open and not exclude 

anyone”, the best option for the procurement of the new electricity plant was to 

adopt a sort of competitive dialogue where, in contrast to the open procedure, the 

thrust would be on competition between proposed solutions.  In February 2006, 

EMC decided to adopt the negotiated procedure for the procurement of the new 

plant, in line with procurement methods established by Legal Notice 178 of 2005.  

 

Although in June 2006 EMC did sound the Department of Contacts on its 

intention to go for a negotiated procedure, the latter never approved it.  It would 

have been prudent on the Corporation’s part to request and obtain DoC’s written 

approval beforehand.  As it turned out, however, EMC proceeded regardless and 

in so doing deprived itself of the comfort of a regulator.  With a developing policy 

as to emission abatement and with no preliminary studies (based on evidence 

provided by the Corporation), EMC - which is a corporate body acting within a 

legal and regulatory framework - set out on the negotiated procedure, a procedure 

which is relatively new in the ambit of local public contracting. 

 

In August 2008, when the negotiated procedure had been under way for almost 

two years, the DoC came to the conclusion that the procedure needed to be 

changed.  The decision was then taken by the DoC to incorporate the three 

package system characteristics of open procurement with the negotiated 

procedure at practically the concluding stage of negotiations, when a preferred 

bidder had already been identified by EMC.   A hybrid between the negotiated 

procedure and the three package system ensued. This is also dealt with in the 

following Chapter dealing with the Department of Contracts. 

 

 

3. Weakening of EMC’s position  

 

EMC’s decision for opting for the negotiated procedure was taken in view of the 

fact that “entering into a negotiation with reputable bidders would allow the 

Corporation the opportunity to select the best technology on the market resulting 

in the lowest cost of operation, whilst meeting all the technical, environmental, 

regulatory and legislative requirements”.  As it turned out, the way the negotiated 

procedure was managed tended to allow excessive concessions to the selected 

bidder.  Part 6 of the technical-oriented sub-section of this Chapter highlights 

such concessions, the more salient of which are: 

 

- changing of the venue of Arbitration from Malta to London;  

- waiving of damages in case of plant  failure and limiting liquidated damages 

to 15% of the contract value;  
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- accepting prototype technology with no international references to back them  

- paying extra bonuses for early completion of the contract; and  

- entering into a maintenance agreement - which is still unsigned - for a period 

of five years which is only a small fraction of the plant’s expected life span.  

 

 

4. The 25:75 technical:financial formula 

 

Section EV (Evaluation Criteria) of the ITT specified in detail the process which 

EMC would apply for the evaluation of bids. While this is described in some 

detail in the technical sub-section of this Chapter, it is pertinent to note that such 

evaluation was to be based on a formula combining points gained through both 

the technical and the financial evaluations. EV.5 of the ITT, Compliance with 

Award Criteria, stipulated the weighting ratio viz. technical points were to be 

multiplied by a factor of 25%, while financial ones with a factor of 75%.  

 

It is to be noted that none of the bidders contested this weighting during the 

bidding process.   

 

While it is not within the scope of this inquiry to evaluate the weighting applied 

or to comment thereon, during the course of the inquiry this Office attempted to 

trace, through the interviews with EMC Chairman and senior official as well as 

documented evidence, the process through which the 25/75 formula had 

originated, was submitted for approval and eventually approved, both within the 

Corporation and by DoC. 

 

During the PAC sitting of 26 May 2009, Mr David Spiteri Gingell, who held the 

post of CEO at EMC between 2007 and 2008, described in detail the guiding 

principle behind the weighting applied in the formula. He stated how, at the time, 

the cost of ownership model to be designed was to cater for three main objectives: 

(a) the environment; (b) the closing down of MPS as per the LCPD; and (c) 

efficiency in electricity generation. Mr Spiteri Gingell commented that the ideal 

combination for the cost of ownership model was that chosen, namely attributing 

25% to the technical issues and 75% to financial ones. EMC Chief Technical 

Officer supported Mr Spiteri Gingell’s statements and went on explaining, in 

detail, the workings of the financial model implemented. 

 

The NAO asked EMC senior management during an interview held on 8 February 

2010 for details of the originator of the formula.   EMC’s reply was: 

 

“The CEO, CFO and CTO with the declared intention of using MEAT criteria to 

obtain a generating plant complying with the mandatory technical requirements 

and capable of generating electricity at the least possible cost.” 

 

During the same meeting, NAO asked EMC whether the approval of some other 

authority within EMC and/or MITC had been sought, in order to endorse the 
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suggested formula.  EMC’s response was that “the full evaluation criteria were 

approved by the Department of Contracts … The publication of the RFP and the 

issue of the ITT were both authorised by the Department of Contracts, and both 

clearly indicated the said criteria”. 

 

At this stage, however, it is pertinent to note that, when questioned by the NAO as 

to whether the DoC, in line with the obligations placed upon the Department by 

the public procurement regulations, had reviewed the EMC DPS tender before 

publication, DoC’s response was that “There is a long-standing administrative 

arrangement whereby EMC tenders are published without being vetted by DoC … 

There are no records that this tender was vetted by DoC”. 

 

NAO asked EMC whether the approval (for the weighted formula) of Enemalta’s 

Board of Directors was sought and obtained. EMC’s response was that “The 

Board of Directors approved in principle the evaluation criteria as part of the 

RFP”.   However, relative Board minutes substantiating such approval have not 

been produced by EMC, despite NAO’s formal written request for same.    

 

This Office is of the opinion that the original discussions and initial proposal of 

the 25:75 model, including the workings supporting such a proposal, together 

with iterations using alternative ratios carried out, preferably in the form of a 

formal report, should ideally have been formally drawn.  Even more so, the 

process with which the proposed weighted formula - which was the crucial and 

determining factor during the evaluation stage - was submitted to higher 

authorities, both within the Corporation and otherwise, should have been formally 

documented and filed.  

 

 

5. No preliminary studies by independent regulatory bodies 

 

Feasibility and environmental impact studies were not commissioned and 

discussed by EMC prior to the signing of the contract.  Had Enemalta done so, it 

would have at least ended with a clearer policy decision.  However, EMC was 

ready to move forward without the comfort of having the required permits from 

the various regulating bodies that would eventually be a sine qua non condition 

before signing any contract with the successful bidder.  It is considered risky to 

sign a contract for a development which requires an Environmental Impact 

Assessment (EIA) without first carrying out the EIA, as the EIA may lead the 

Malta Environment Planning Authority (MEPA) to impose conditions that affect 

the contract.  In fact, in the final (February 2009) report by the Adjudicating 

Committee recommending the award of contract to BWSC, the Committee makes 

a proviso that the “costs of the power blocks offered may still be subject to 

variation due to possible additional requirements resulting from the pending EIA 

study …”. 
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Enemalta Corporation insists that it is difficult to carry out an EIA unless one has 

in hand all the significant technical details.  

 

 

6. DoC vetting of EMC’s tender documents 

 

Whenever NAO queried EMC as to whether the tender document had been 

cleared with the Department of Contracts, the Corporation’s response was that 

DoC had already vetted the Request for Proposals document and the commercial 

sections of the Invitation to Tender, prior to the publication of both documents.  

 

Such a case was, for example, DoC’s approval or otherwise to the negotiated 

procedure prior to the publication of the RFP and the ITT.  EMC’s position was 

that, in effect, DoC had accepted this methodology since it (the DoC) had 

published the documents. 

 

This matter is dealt with more extensively in the following Chapter dealing with 

the Department of Contracts. 

 

 

7. Conflict of interest declared by Chairman Enemalta Corporation 

 

The Organisation for Economic Co-operation and Development (OECD) defines 

conflict of interest as: 

 

A conflict of interest involves a conflict between the public duty and private 

interests of a public official, in which the public official has private-capacity 

interests which could improperly influence the performance of their official duties 

and responsibilities. 

 

Whilst a conflict of interest does not necessarily equate to corruption, there is an 

increasing realisation that conflicts between public service and private interests 

of directors could result in corruption. Hence actual, perceived or potential 

conflicts of interests need to be adequately managed in a coherent framework 

promoting openness and transparency. 

 

Directors shall not use their position for an improper purpose, shall not take 

personal advantage of the entity’s opportunities or assets or allow their personal 

interest to conflict with the interests of the organisation. 

 

It shall be the duty of directors, at all times, to avoid actual, perceived, or 

potential conflicts of interest between their personal interests and their duties 

towards the entity, and to ensure that they are free from any business, family or 

other relationship that may create an actual, perceived or potential conflict of 

interest with their duties as director or which may interfere with the exercise of 

their independent and impartial judgement. 
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In the event that an actual or potential conflict of interest arises during the tenure 

of his post as director, a director shall disclose the conflict in writing, in full and 

in time.   

 

A director having a continuing material interest that conflicts with the interests of 

the organisation should, following consultation with the Chairman and the 

Minister, take effective steps to eliminate the grounds for the actual or perceived 

conflict.   In the event that such steps do not eliminate the grounds for conflict 

then the director should tender his resignation.  Moreover, it shall be the duty of a 

director to limit the number of any other directorships held in other companies to 

be able to apply the necessary time and attention to his post of director and to 

ensure the proper performance of his duties.  

 

During June 2008, Chairman Enemalta declared his conflict of interest in the 

Delimara Power Station extension especially since in his private capacity he had 

business links with the local company entrusted with civil works in one of the 

bids under consideration (which eventually was selected and agreement signed 

with).  For this reason, since his public declaration, he stated under oath, that he 

refrained from participating in the tendering process. 

 

Everyone agrees that public entities need to be guided by the concepts of 

integrity, honesty (loyalty to the public interest, fairness, conscientiousness, 

compassion), transparency, openness, independence, good faith, and service to the 

public.  They also need to consider the risk of how an outside observer may 

reasonably perceive the situation. 

 

. In NAO’s opinion once a conflict of interest has been identified and declared, the 

entity may need to take further steps to remove any possibility - or even 

perception - of taxpayers’ funds being used improperly. 

 

It was noted that the Chairman, prior to his declared conflict of interest, had 

appointed the members on the evaluation and adjudicating committees 

responsible for the evaluation of tenders.  Notwithstanding this, the Chairman 

failed to inform his Minister to approve or otherwise the appointment of these 

committees following his (Chairman’s) declared conflict of interest.   

 

Considering the circumstances of this case it is felt that it would have been more 

prudent and appropriate had the Enemalta Chairman resigned from his post at the 

time when he had declared a conflict of interest.  This would surely have 

eliminated the extensive controversies which arose at a later stage, especially in 

view of the fact that the local company with whom the Chairman had declared 

having professional connections with was actually sub-contracted the civil works 

of this tender.   

 

Incidentally, on the 5 March 2010 it was reported that Chairman EMC was 

resigning from his position within the Corporation in view of the fact that he was 
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taking employment abroad with a multinational company.  He denied that his 

resignation was in any way related to a potential conflict of interest related to his 

connections with a company bidding for a public solar energy project as reported 

in certain sections of the press. 

 

 

8. Contracting the services of Lahmeyer International 

 

In April 2008, Lahmeyer International contacted Enemalta and offered to assist 

EMC in the technical evaluation of the bids for the Delimara power plant.  At the 

time, Enemalta declined the unsolicited offer.  In May 2008, however, the 

Corporation directly engaged LI to carry out a study on the emission abatement 

equipment tendered for Delimara. 

 

The development of the business relationship between EMC and LI, together with 

the various points of interest that became apparent during the course of the 

inquiry and which eventually led to so much controversy and allegations, is dealt 

with in Chapter Five of this Report which refers to the role of Lahmeyer 

International.  

 

Concerns surfaced in the local media that Mr Joseph Mizzi, the local agent 

representing one of the bidders, had been previously involved with LI having 

acted as its agent in a tender awarded to it.  Doubts were raised with regard to 

these ties and whether LI could have been influenced by such connections in the 

evaluation of the bids for the Delimara plant.  These reservations grew more 

serous once it emerged that Lahmeyer International were blacklisted by the World 

Bank on counts of bribery and corrupt practices.  Enemalta refuted any 

knowledge of Mr Mizzi’s involvement with Lahmeyer and stated that it did not 

undertake any checks on LI and justified this by stating that it “did not request 

Lahmeyer to make any declaration on the matter since Lahmeyer had been 

working for MRA on the study of Energy Interconnectors for Malta.  Accordingly 

it was deemed unnecessary”.  

 

The NAO also noted two aspects of the advice given by LI:  the cautious and 

rather vague judgement on the reliability of the combination of plant and 

abatement equipment and the recommendation of precautionary measures in the 

event of failure.   

 

 

9. International references 

 

Enemalta Corporation had discretion to reject a bid if it was not fully compliant.  

It is important that one understands that this is a discretion and not a duty; and a 

decision on this point very much depends on a weighting of the seriousness or 

otherwise of any eventual non-compliance.  It appears that as far as the single 

parts of the plant were concerned, these were proven technology and adequate 
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reference was given.  It was in the combination of these parts that the technology 

was innovative and therefore not referenced.  Enemalta was aware of this and 

appears to have relied on the Lahmeyer Report; Enemalta seems also to have 

relied on its own technical knowledge to evaluate the solution proposed as one 

that was adequate and feasible.  In reality, the words of the ITT leave ample room 

for Enemalta to apply its discretion, and provided such discretion is applied 

carefully and properly, there is no legal obligation to refuse to accept the bid as 

non-compliant.  

 

An evident weakness in the evaluation of this part of the tender seems to have 

been the resort to advice by Lahmeyer when it is now evident that Mr Mizzi, the 

person representing one of the bidders, had contacts with and had in the past 

represented Lahmeyer International locally.  Of course it could be argued that 

Enemalta was also relying on its own internal expertise in making the decision, 

but on the other hand it did then feel the need for the advice of an expert.  In 

NAO’s opinion, Enemalta should have been more careful and could have better 

chosen its consultants to advise it, ensuring they had no connection whatsoever 

with the parties.  Furthermore, in LI’s final report, more stringent 

recommendations on the bidder could have been inserted in this respect.   

 

 

10. Allegation of unprofessional conduct 

 

The attention of this Office was drawn to allegations appearing in foreign news 

features in connection with bribery and corrupt practices of BWSC, the bidder 

awarded the contract. This is referred to also in Chapter Three of this Report 

dealing with allegations made by the Opposition.  This Office is not aware of any 

decision by any constituted authority finding the bidder at fault at any stage.  It, 

however, must be made clear that had these allegations been made before the 

award, and had Enemalta been aware of same, greater caution would have had to 

be exercised in the award and it would have been justified in calling on the bidder 

to clarify its situation.  This Office, however, is not in possession of any evidence 

which goes to show either that Enemalta was aware of these allegations or that 

they could have become aware of same before the conclusion of the contract.  

Indeed, these matters arose in the course of the inquiry and the publications were 

subsequent to the award. 

 

The further point to be considered is whether Enemalta should proceed to levy a 

penalty as stipulated by EMC in Section CC.1 of the tender documents - 

Statement on Excluding Circumstances of Regulation 49 of Public Regulations 

2005 (Appendix 4). Even here, the position is extremely flimsy as the sole 

regulation which could eventually be called into play is sub-regulation 4.  The 

NAO did not come across any declaration of guilt whatsoever but only allegations 

in the media without any substantive proof which would lead to a certain and 

unquestioned finding.  Naturally, it would be up to the legal advisers of Enemalta 
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Corporation to evaluate as to whether the legal prerequisites for such course of 

action exist or otherwise. 

 

 

11. Delivery of plant 

 

The problems that may arise in connection with the delivery of plant are:  

 

i. taking over, and  

ii. liability in damages. 

 

With respect to the taking over, it is to be understood that there is no obligation on 

the part of EMC to take over the plant offered unless it is in accordance to 

specifications.  In default of a taking over, there is no obligation by the principal 

to effect payment.  The problem created by the contract is that taking over is not 

contemplated as an all or nothing event, but as a gradual process depending on 

progress of works.  Once a section is taken over and payment affected it may 

become difficult to reverse the situation even if the holistic project is not 

acceptable at the end.  This problem does not seem to have been specifically 

tackled in the drafting and this seems to be a weakness.  On the part of Enemalta 

the justification may be that the part taken over would still be useful and 

serviceable.  This, however, would defeat the idea of having a whole plant 

delivered and fully functional.  It is in this respect that the contract should have 

made specific provision.   

 

The other problem is that liquidated damages as defined in the contract become 

the only remedy.  It may well be that circumstances arise where such liquidated 

damages are not sufficient to cover the resulting harm to EMC adequately.  It is 

understandable that the bidders would have wanted to cap their liability; the 

problem is whether such capping is adequate or sufficient to cover losses incurred 

by EMC.   

 

 

12. Clause 1.19 of the Conditions of Contract 

 

Clause 1.19 of the Conditions of Contract in the Invitation to Tender states that:  

 

“(CC.1.19.1) When the full procurement is complete, the Purchaser will notify the 

successful Bidder in writing that his bid has been successful as well as 

simultaneously in writing inform the unsuccessful bidders.” 

 

In May 2009, Bateman’s legal adviser complained to EMC that the tender process 

was concluded without Bateman having been advised of the outcome.  He stated 

that neither DoC nor EMC had adhered to the conditions of contract stipulating 

that all bidders were to be notified in writing of the tender award.  He insisted that 

according to Clause 1.19, individual notification was called for.  Moreover, this 
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omission on the part of the Corporation seriously prejudiced Bateman’s right of 

appeal.  The Corporation, however, refuted Bateman’s assertion, stating that both 

DoC and the Corporation had abided with prevailing legislation where publication 

and the award of contract were concerned.  According to EMC, all allegations put 

forward by Bateman were unfounded.   

 

Notwithstanding this rebuttal, during meetings held at the NAO, Enemalta’s Head 

of Procurement admitted that he had not informed Bateman of the outcome as he 

was under the impression that the DoC usually sent such notifications.  In this 

Office’s view, such an admission is totally inadmissible and the failure to inform 

individual bidders in writing, as clearly established in the ITT, is considered as a 

serious shortcoming.   

 

 

13. Disposal of flyash 

 

In November 2009, when the NAO asked EMC about waste disposal, EMC stated 

they were considering two possibilities - one being the export of the material, the 

other recycling (presumably following export as well). While EMC did not make 

reference to any fixed agreement, the Corporation stated that it was in 

negotiations with a foreign-based company involved in the recycling business. 

However, EMC also stated that, at the time, this company was still considering 

the proposal as their existing plant was not large enough to handle the volume of 

waste that the extension will produce. 

 

On 28 January 2010, NAO officials were present for the MEPA Outline 

Development Permit hearing.  Enemalta’s Chief Technical Officer (CTO) made 

public mention of a contract regarding waste disposal signed by EMC in October 

2009, following a Request for Proposal. During this hearing, he stated 

categorically that EMC had entered into a contract for the export of flyash from 

Marsa Power Station and bottomash from MPS and Delimara Power Station.  

  

On 1 February 2010, NAO asked EMC for a copy of the contract mentioned by 

the Corporation’s CTO during the MEPA hearing. This was duly supplied on 2 

February 2010; however it transpired that this contract covered only MPS flyash.  

When questioned further on the matter during a meeting held at the NAO on 8 

February 2010, the CTO stated that at the 28 January 2010 MEPA hearing he 

actually meant to refer only to MPS waste disposal. When confronted with the 

fact that presumably the MEPA board was interested solely in EMC's 

arrangements for the DPS, he negated that he had ever informed the MEPA Board 

that EMC had any such arrangement for DPS waste. Chairman EMC confirmed 

that EMC had a contract covering solely existing waste, namely that from MPS. 

There was no such contractual agreement for the DPS waste. 
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C. FINDINGS:  Technical-oriented Issues 

 

 

This section of the Report complements the previous one which dealt with EMC’s 

handling of the tendering process from an administrative/legal-related perspective. What 

follows are a number of issues that are more technically-oriented in nature. These issues 

were considered during NAO’s investigation, analysed in detail, often with the support of 

the technical expert, and commented upon by NAO.  In its comments, NAO referred to 

the issue and to the actions taken (or not taken) by EMC as a consequence. 

 

Specifically, the issues being addressed in this prevalently technical perspective of the 

tendering process are the following: 

 

1. The January 2008 legislative changes, the subsequent changes in the tender 

specifications and EMC’s actions in this respect. 

 

2. EMC’s deviation in concept from the original demand for tried and tested 

solutions to the eventual acceptance of untried combinations, basing on 

theoretical assumptions. 

 

3. Divergences between EMC’s Technical Evaluation Report of 22 October 2008 

and Lahmeyer International’s July 2008 consultancy report on which the 

Technical Report was based. 

 

4. EMC’s agreement to an outline plan where the spare parts and maintenance 

agreement (SPTSA) is involved. 

 

5. The financial modelling exercise as prepared by EMC and used as (financial) 

evaluation in the tendering process. 

 

6. Divergences in EMC’s position viz. contractual obligations of Purchaser and 

Contractor - a comparison between EMC’s point of departure as listed in the 

tender document and the eventual agreement reached as per the signed contract. 

7. Potential areas of improvement identified in the EMC-BWSC contract. 

 

 

1. The January 2008 legislative changes, the supporting changes in the tender 

specifications and EMC’s actions in this respect 

 

 

Background to emission limits legislation and the tender 

 

The ITT Specification GN/DPS/8/2006, published in August 2007, called for a 

minimum of 100MW local generating capacity.  The tender documentation made 

it evident that both gas turbines and diesel engine technologies would be 

considered, the tender being issued technology neutral. 
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In 2007 (at the time of the ITT publication), the EU Directive covering airborne 

emission limit values, that is the Large Combustion Plant Directive (LPCD) had 

been transposed into local legislation as LN 329/2002, such a transposition having 

come into effect in 2002. 

 

The ITT, in the Environmental Protection (EP) Section, duly specified that: 

 

“All proposed plant must comply with the airborne emission limit values of the 

LCPD 2001/80/EC as transposed into Maltese national legislation L.N. 329 of 

2002.” 

 

In addition, the ITT document contained information in tabular form (p.3 of the 

EP Section) in which the actual emission limits for each of: 

 

a. light distillate fuel; 

b. all other liquid fuel; 

c. natural gas; and 

d. gaseous liquid natural gas 

 

were all clearly quoted. In each case, the three pollutants’ limit values were 

stipulated: SO2 - NOx measured as NO2 - and dust.  The limits quoted in the ITT 

table tally with those imposed in LN 329/2002, which in turn reflected LCPD 

limits. 

 

The wording of the ITT left no doubt that these limits were applicable to any kind 

of plant proposed. 

 

 

Discrepancy between EU Directive and the local transposition 

 

However, it is very pertinent to note that, apart from other variances that are not 

relevant to the case under investigation, LN 329/2002 was not a faithful 

representation of the LCPD in one respect.  Article 2 of the LCPD stated that:  

 

“Plants powered by diesel, petrol and gas engines shall not be covered by the 

directive.” 

 

This discrepancy between LN 329/2002 and LCPD was noted at an early stage in 

the tendering process and made clear to all bidders. During an on-site meeting 

held at DPS on 4 September 2007, EMC announced that the LN 329/2002 

transposition was not the same as the (source) LCPD and referred particular 

attention to the statement in the Directive that excluded diesel technology from 

the applicable emission limits.  EMC officials made it clear that diesel technology 

based proposals would have to comply with the same limits as combustion plant 

proposals. 
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BWSC’s reaction to this discrepancy between EU and local legislation was that 

the company was considering not complying with locally-imposed limits.  Such a 

statement was made by BWSC during one of its meetings with EMC.  

 

The declared basis for such a stand by BWSC, as quoted by EMC, was that, 

although the exclusion of diesel engines from the LCPD was not included in LN 

329/2002, neither was there a specific requirement in LN 329/2002 to include 

diesel engines.  

 

However, it is pertinent to note that such a stand was not maintained by BWSC in 

the final (March 2008) submission, by which time local legislation had been 

brought fully in line with the LCPD in this regard, excluding diesels from the 

emission limits set in the Directive for combustion plant. 

 

NAO sought independent advice from its technical expert engaged specifically for 

this project. Advice afforded in this regard explained how at the Preliminary 

Stage, bidders were not requested to state the emissions of their proposed plant 

and hence, at that stage, EMC could not, based on the tender documents, exclude 

any offer on the grounds that it did not meet the emission standard.  In fact, EMC 

was obliged to assume that the offers submitted based on diesel engines (at the 

Preliminary Stage) were in conformity with the specifications listed in the ITT.  

 

 

Compliance of DECCs with LN 329/2002 limits 

 

NAO notes a related issue that has been raised repeatedly through a number of 

sources, including Bateman, one of the unsuccessful bidders. Allegations have 

been made that, had the LN 329/2002 LCPD transposition remained unchanged, 

DECC proposals would not have qualified as this kind of technology would not 

have complied with the prevailing emission limits and that EMC, cognizant of 

this fact, should have disqualified these bids. 

 

NAO posed various questions on this matter to EMC technical personnel. EMC’s 

response was: 

 

“Had LN 329 not been amended, and had the emission limits under LN 329 of 

2002 remained applicable, the bidders proposing Diesel engines could have 

attained compliance through the use of more efficient abatement equipment. 

There are deNOx plant advertised with 95-98% reduction efficiencies and/or the 

use of better quality fuel such as grades of marine diesel fuel.” 

 

Given the criticality of the issue, NAO likewise referred this matter to its 

technical expert whose advice is summarised below: 

 

o The problem concerns three pollutants - SO2 , NOx and dust. 
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o SO2 emission depends on the sulphur content of the fuel, and not on the 

plant burning it - hence, if CCGTs were able to meet the (SO2) limits 

imposed by LN 329/2002, DECCs burning the same fuel would likewise 

comply. 

 

o While according to the BREF
5
, cleaning equipment for particulates (dust) 

was under current development for large diesel engines, diesel engines 

burning diesel oil had already been shown capable of reaching the limit 

imposed by the ITT. 

 

o NOx is dependent on the combustion method used. Basing on further data 

included in the BREF and adjusting for 3% oxygen as specified in the ITT, a 

Selective Catalytic Reducer (SCR) with an efficiency of at least 95.5% is 

needed. 

 

o EMC backed their claim regarding the existence of DeNOx plants with 95-

98% reduction efficiencies by submitting references of such equipment. 

 

The expert concluded that DECCs running on gasoil would have met the LN 

329/2002-imposed limits as far as SO2 and dust were concerned, and could have 

just made it for NOx.  

 

While the above may disprove the allegation that DECCs would not have 

qualified under the LN 329/2002 regime, it is deemed extremely pertinent to note 

that qualification is based on the assumption that DECCs are run on gasoil 

(diesel). Such an assumption has, needless to say, significant implications on the 

overall economics of the project, given the price differential between gasoil and 

the less expensive HFO.  

 

NAO commissioned its technical expert to calculate the cost per kWh for DECCs 

burning diesel oil instead of HFO. The adjustment involved factoring in the 

difference in cost between the two fuels and the elimination of the cost of SOx 

abatement systems (which are not required when burning diesel). Other 

adjustments included the deduction of the cost of the DeSOx reagent and the cost 

of waste disposal. Data for the calculation was taken from the relevant tables 

included in EMC’s Financial Evaluation Report of 17 February 2009. The end 

result was one wherein the unit cost per kWh of electricity produced through 

DECCs (burning gasoil) was higher than that for CCGTs (burning the same fuel). 

 

In concluding on the issue of alleged non-compliance on the part of DECCs under 

the LN 329/2002 regime, it is evident that, while such compliance may have just 

been achieved, cost of compliance would have rendered the DECC bids more 

                                                           

5
 BREF stands for Best available technique REFerence document and is a document prepared by the 

European Commission to help Member States abide by directives by presenting them with information 

regarding the best available technology to reach the aims of a particular directive. 
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expensive than CCGTs and would have thus obtained a lower ranking than they 

did in the financial evaluation. 

 

In any case, one should note that the above considerations were embarked upon 

by NAO to ensure that all facets of the problem were addressed.  The problem of 

whether DECCs running any type of fuel would have achieved compliance under 

the LN 329/2002 limits bears no significant impact upon the tendering process - 

for two reasons: 

 

1. As has been demonstrated above, EMC had no valid reason to disqualify 

bids during the Preliminary Stage - a stage where, by definition, bidders 

were not expected to (and did not) submit any detailed specifications of their 

proposals. 

 

2. By the time the Detailed and Final Bid was submitted on 4 March 2008, the 

LCPD as originally transposed was consequently amended through LN 

2/2008, issued on 4 January 2008.  

 

 

The legislative changes - a background 

 

By way of background information, it is pertinent to note that EMC had been 

liaising with MRAE and with MEPA since 2005, with the aim of ensuring that the 

local transposition was brought to reflect with precision the current EU Directive 

(the Large Combustion Plant Directive).  EMC was championing this adjustment 

on the premise that local legislation was more stringent than the corresponding 

EU Directive and would impinge negatively on (electricity) unit cost, given 

increased compliance costs. 

 

The process was, however, long winded and it was only in December 2007 that 

EMC received advance notification from MRAE that it was intended to amend 

LN 329/2002. 

 

 

The legislative changes’ impact on the tender - the approval process 

 

In a letter of 6 December 2007, EMC wrote to DoC informing the Department of 

the imminent change, and referring to the DPS Extension Tender, specifically 

stating that, once LN329 was amended and the revision came into effect, it was 

EMC’s proposal to write to all bidders, informing them of the change and 

advising them of new limits that would come into effect (for DECCs). EMC also 

drew DoC’s attention to the Tender Clause (Section EP4) which stated that all 

plant was to comply with any other legislation which may come into effect during 

the procurement process, before signing of the contract. The Corporation 

concluded its letter by opining that, once the Tender was a negotiated procedure 

under the terms of LN178, EMC’s proposal would be deemed acceptable to DoC. 
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The Department eventually informed EMC, via an email in 11 January 2008, that 

it (DoC) had no objections to EMC’s proposal. 

 

 

The legislative change - and corresponding changes to the tender 

specifications 

 

It has already been established that the January 2008 legislative changes to the 

LCPD transposition as per LN 329 of 2002 were made.  In essence, LN 2 of 2008 

amended Regulation 3, Sub-regulation 2 of the principal regulations (LN 329 of 

2002), substituting the original text by: 

 

“Plants powered by diesel, petrol and gas engines irrespective of the fuel used, 

shall not be covered by these regulations.” 

 

It is pertinent to note that at this stage, while the legislative change exonerated 

DECCs from complying with emission limits stipulated in LN 329/2002, emission 

limits for such technologies were, in effect, unchecked by any legislation. 

 

For this reason, EMC compiled and circulated amongst bidders the document 

referred to above and entitled “Amendment and Clarifications to the Technical 

Specification Document for Local Generation Capacity for Enemalta Corporation 

GN/DPS/8/2006”. 

 

The document contained amendments to two sections of the original tender 

specifications.  

 

One concerned Section EP (Environmental Protection), where it was announced 

that, due to amendments to Maltese legislation, the emission limits listed in 

Section EP.2.1 were not applicable henceforth to diesel engine fired plants. The 

amendment and clarification document replaced such limits by a set of emission 

limit values, covering each of the three pollutants SO2, NOx measured as NO2 and 

Dust.  

 

The second change affected Section CC (Conditions of Contract). The 

amendments included in this section were administrative in nature and advised 

bidders that, in view of the legislative changes and the corresponding changes to 

diesel engine emission limits as specified in the tender, the tendering period was 

being extended by four weeks, bringing the closing date for the submission of the 

Detailed and Final Bid to 4 March 2008 (previously this had been set as 5 

February 2008). Furthermore, the amendment advised bidders that a third set of 

negotiation meetings was to be held between EMC and themselves and that the 

closing date for the submission of written queries was being set to 15 February 

2008.  

 



Enemalta Tender for Generating Capacity                                                                    Enemalta Corporation                        

    

49 

The amendment and clarification document also included a revised time schedule, 

covering tender process milestone events from the initiation of the third set of 

negotiation meetings (16 January 2008) to the expected date of notification of 

award to the successful bidder, set to 15 August 2008. 

 

NAO, in liaison with its technical expert, queried EMC regarding the newly-

imposed (by EMC) emission limits covering diesel engines. It transpires that 

EMC based the replacement (diesel engine) emission limits on the German 

legislation for SOx and on the LCP BREF document of 2006.  NAO’s technical 

expert concluded that EMC had based the new limits for diesel engines on reliable 

documents and could not be accused of choosing some loose limits.  

 

Summarising the changes, and their effect on the tendering process, EMC 

followed up the January 2008 LN 2 amendments to diesel engine emission limits 

by issuing an advisory document to all bidders, having first informed DoC of the 

approach the Corporation was intending to adopt. The advisory document 

contained specification changes as well as changes to the tendering process time 

schedule. In essence, bidders were allowed an extra four weeks for the submission 

of the Detailed and Final Bid, to include a detailed technical bid in response to the 

tender specifications, and a financial proposal. 

 

 

The legislative change, corresponding changes to the tendering process and 

EMC’s approach to managing the process after the changes - NAO opinion 

and comments 

 

EMC’s approach to managing the tendering process in the aftermath of the 

January 2008 changes to legislation and tender specifications has been the subject 

of much controversy.  Bateman, one of the unsuccessful bidders, made claims in 

this regard, stating that the legislative (and tender specification) changes in 

question were only affected to create unfair competition
6
. This allegation was also 

taken up with prominence by the local media.  Given the seriousness of the 

concern, NAO pursued the matter further, tackling the issue with both its 

technical and legal experts. In addition, the matter was also raised on a number of 

occasions with EMC senior management, with the aim of soliciting the 

Corporation’s pertinent views. 

 

At this stage, reference is made to the pertinent tender clauses hereunder: 

 

4.10 - Other legal Requirements 

The proposed plant must comply with any other legislative requirement which is 

already in force in Malta or the European Union and also any new legal 

                                                           

6
 This allegation made by Bateman is described and commented upon in detail in the Bateman Chapter of 

this Report. 
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requirement which may be introduced through national or European Union 

legislation prior to the award of contract. 

 

The above clause would, prima facie, permit EMC to amend tender specifications 

to be in line with prevailing legislation. On the other hand, the following clauses 

seemingly limit EMC to effect changes to tender specifications only up to six 

days before the closing of the Preliminary Bid: 

 

CC.1.5 Amendment of Technical Specifications Documents 

 

CC.1.5.1 At any time prior to the deadline for submission of the Preliminary Bids, 

the Purchaser may, for any reason, whether at his own initiative or in response to 

a clarification requested by a prospective Bidder, modify the Technical 

Specification Documents by amendment/s. 

 

CC.1.5.2 The amendment will be notified either in writing or by fax or e-mail to 

all Bidders on the contact addresses submitted during the RFP stage or at the 

presentation meeting/site visit. 

 

CC.1.5.3 The last date by which such amendments shall be notified shall be six 

(6) days before the closing date of the Bids as per clause CC.1.0
7
. No 

amendments shall be issued by the Purchaser after this date. 

 

In addition, Clause C.1.21.2 likewise is pertinent in this instance: 

 

CC.1.21 Cancellation of the Procurement Procedure 

 

CC.1.21.2 Cancellation may occur where: 

 … 

o the economic or technical parameters of the project have been 

fundamentally altered 

 … 

 

NAO confronted EMC with the above deliberation and solicited the Corporation’s 

views on the matter.  EMC Management responded that the intention in including 

CC.1.5 (Amendment of Technical Specifications Document) as per above was to 

enable the Corporation to issue any amendments deemed necessary to correct any 

errors/shortcomings detected in the ITT prior to the submission of the Preliminary 

Bids.  

 

Asked whether EMC had considered stopping the tendering process and 

publishing a new tender after the January 2008 legal changes and the 

corresponding changes to tender specifications, EMC Management answered that 

                                                           

7
 CC.1.0 was a milestone plan of the tendering process, starting off with the 4 September 2007 

Presentation/Site visit up to the Notification of Award to Successful Candidate, targeted for 15 July 2008. 
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the course of action followed by EMC was covered by the Tender Clause in 

Section EP4 (4.10 - Other legal Requirements - quoted above). In addition, EMC 

stated that it was neither necessary nor desirable to delay the process as a result of 

the change in legislation.  The Corporation further stated that all bidders were 

afforded sufficient time during which to make the necessary changes to their bids 

and that throughout the process none of these bidders lodged any objection. 

 

The European Commission enquired into the changes in tender parameters, 

through correspondence issued by the Director General, Internal Market and 

Services. This correspondence commented on potential discrimination towards 

interested bidders. 

 

The Maltese authorities replied in July 2009, explaining the necessity of the 

January 2008 legislative changes and that the tender document allowed for such 

changes in legislation and for corresponding changes in specifications.   

 

NAO is informed that the Commission’s enquiry is still ongoing. 

 

EMC legal advisers also submitted a position paper which was, together with the 

deliberations reproduced above, analysed by NAO’s legal adviser who eventually 

opined as follows: 

 

“It is immediately to be noted in connection with this advice that the lawyer 

drawing up the advice disclaimed any responsibility as to the facts and he 

expressly states that he is taking the facts to be as recited to him by his client.  

From the point of an audit exercise this is insufficient as the facts have also to be 

established independently of the auditee.  This is an obvious but understandable 

limitation of this advice. 

 

The main issue for consideration which arises in connection with that advice is 

the impact which the change in the applicable regulations on emissions had or 

could have had on the tendering process.   The learned lawyer is of the opinion 

that there was no effect on same.  In reality I do not think this is really so.   

 

The first point made in this advice is that the tender incorporated the legal limits 

as to emissions by way of reference to existing regulations and that therefore 

there was no change to the ITT as it was foreseen in the tender that a change in 

applicable regulations could bring about a change in tender.   

 

The point, however, is that the call for tenders does not incorporate the legal 

limits simply by way of reference.   It does indeed refer to applicable regulations 

and makes them applicable to the tender but then it further specifies the legal 

emission limits which are to apply in this particular context.  The distinction 

becomes of great relevance in connection with diesel engines; both the old and 

the amended regulation is phrased on minimal requirements. But the minimal 

requirements imposed in the call for tenders would not necessarily have been 
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effected by the change in regulations - it is indeed permissible to require more 

stringent emission requirements then those provided for in the regulations.  In this 

context the further issue which could be discussed is the allegation that the 

original regulations were amended in order to be fully compliant with EU 

stipulated standards.  The Office appreciates that on the publication of the legal 

notice in question Enemalta may have desired to take account of the changed 

circumstances.   The real issue therefore turns out to be not whether the ITT was 

altered, but given the necessity or wisdom to alter the ITT in the then emerging 

circumstances what course of action should have been followed by Enemalta.   

 

In this respect the following scenarios can be envisaged.  

 

1. Enemalta could have ignored the change in regulations and continued with 

the tendering process without any change whatsoever.  This did not appear 

to Enemalta to have been either wise or attractive, and Enemalta chose to 

act differently.  

 

2.  Enemalta takes note of the change, decides that there has been a 

substantial change and reopens the tendering procedure completely.   This 

means that the tender is aborted and reissued.  There would of course have 

been implications of time and cost, but it would have been a feasible option.  

Such procedure would probably have been unimpeachable as it would put 

all tendering parties in the same position without advantaging any of the 

bidders. 

 

3. Enemalta takes note of the change in regulations and changes the ITT to 

reflect the change.   This is the procedure which Enemalta preferred to 

follow and this has been the source of much of the heavy criticism levied.  

Enemalta also extended the time for the making of the final bid.  The 

question here rises whether such time extension was sufficient.   Naturally 

had Enemalta taken the option to abort the process, and reissued the bid 

this problem would have been avoided completely. 

 

Of these three options, option two is the recommended one. 

 

It is pertinent to point out that the call for tenders itself leaves the possibility open 

to change specifications up to the closing of the preliminary bid.   It is clearly not 

foreseen that changes in specifications take place after the preliminary bid 

procedure is closed.  Enemalta justifies this by reference to the fact that this is a 

negotiated procedure.  This is true but the measure in which the call is drafted 

restricts changes after the preliminary phase is over.  It may be that contracting 

authorities are as yet not fully conversant and familiar with the negotiated 

procedure and greater attention should be paid to this especially in the future to 

avoid unfortunate recurrences.   
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Enemalta attempted to be fair by granting an extension to all bidders to make 

their final bid.  In retrospect, this extension may not offer sufficient time 

especially on bidders who had concentrated on the gas option and had to work all 

the bid again.   A further point is whether a bidder who on the preliminary bid 

had chosen a different type of engine could now compete on the basis of a wholly 

different engine.  It is however important to point out that it was evidently made 

possible for all bidders to put in a bid; and that none of the bidders complained 

formally at that particular stage.  This is significant as complaints should have 

been raised then and not once the whole procedure was over.”   

 

NAO concurs with the advice afforded by its legal expert and, even in view of the 

considerations raised by the Office technical expert, opines that despite 

implications of time and cost, possibly the best option would have been the 

abortion and reissuing of the tender in due course. Such a decision would 

probably have avoided most of the subsequently arising controversy, at the same 

time ensuring a greater degree of transparency and equity.  

 

 

2. EMC’s deviation in concept from the original demand for tried and tested 

solutions to the eventual acceptance of untried combinations, basing on 

theoretical assumptions 

 

 

Background - technology neutral tenders 

 

EMC, in issuing the DPS extension tender, opted for a tendering model whereby 

the purchaser adopts an output and outcome driven tender design, in favour of one 

which is technology driven. In other words, EMC defined the performance 

requirements (specifications) of the power plant and left it up to the Bidders to 

suggest solutions, based on technologies of their choice, as long as these satisfied 

the specifications issued by the Corporation through the tender document. 

 

If applied meticulously, such an approach assures the purchaser that the product 

ultimately obtained is the one best suited (at least relatively speaking comparing 

amongst those proposals submitted in response to the call for tenders) to its needs. 

 

Such an approach requires, however, stringent tender clauses to ensure that the 

purchaser’s specification is well defined and is clear to all bidders. In addition, 

clauses must be built into the tender to ensure that bidders’ attention is drawn to 

those components of the specification that are considered mandatory/critical to the 

purchaser. The tender must likewise enforce compliance on the part of bidders in 

connection with these requirements and must allow the purchaser sufficient 

discretion to be able to disqualify those bids that would not conform to 

specifications deemed mandatory/critical. 
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The EMC DPS Extension tender - relevant clauses 

 

Perusal of the EMC DPS Extension tender document reveals a number of clauses, 

built into diverse sections of the RFP and ITT, which concern the above-

mentioned issues of conformity and purchaser discretionary powers of 

disqualification in instances of deviation from specifications: 

 

MD.1.0 Scope of Supply 

 

Also, details of reference plants working in similar conditions shall preferably be 

also submitted.  

 

MD.1.1.2 Reliability and Availability 

 

Evidence of reliability and availability capability shall be submitted by the bidder 

showing that existing plants are and have been successfully utilising the same 

engines and their components proposed, together with the exhaust treatment 

equipment, to meet this specification, using similar fuel and in similar service. 

 

CC.6.2.6 The design of the plant shall be already proven. This applies to the basic 

design itself, the layout, the choice of material, and method of manufacture 

amongst others. 

 

2.4 Reference Plant (Addendum ‘B’) 

 

Candidates must provide reference data of plant similar to the type proposed for 

this project. This reference list must include: 

… 

iv. Technical Description of Solution offered including type and configuration of 

plant and emission abatement techniques. 

… 

vii. Emission limit values achieved during normal operation. 

 

CC.1.1 - Preparation of Bid 

 

CC.1.1.1 - The Bidder shall examine all instructions, schedules, forms, term and 

specification in the Technical Specification documents. Failure to furnish all 

information required by the Technical Specification Documents or submission of 

the Detailed and Final Bid not being substantially responsive to the Technical 

Specification Documents in every respect will be at Bidder’s risk and his Bid may 

be rejected. 

 

EV.2 - Examination of the Conformity of the Detailed and Final Bids 

 

The aim at this stage is to check that the bids comply with the essential 

requirements of the Tender Specification dossier. A bid is deemed to comply if it 
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satisfies all the conditions, procedures and specifications in the Technical 

Specification dossier without substantially departing from or attaching 

restrictions to them. 

 

Substantial departures or restrictions are those which affect the scope, quality or 

execution of the contract, differ widely from the terms of the Technical 

Specification dossier, limit the rights of the Purchaser or the Bidder’s obligations 

under the contract or distort competition for bidders whose bids do comply. 

Decisions to the effect that a bid either does not conform to or is not technically 

compliant must be duly justified in the evaluation minutes. 

 

If a bid does not comply with the Technical Specification dossier, it may be 

rejected immediately. 

 

CC.1.8 - Compliance with the Specification 

 

The Bid must be based on plant that is in compliance with the Specification. The 

Bidder is at liberty to offer any alternative plant as a variant as long as the latter 

also complies with the Specification. The Preliminary Bid may be subject to 

change during the negotiation procedure. 

 

It is clear, from the above, that when compiling the tender document, EMC was 

particularly diligent to ensure that its specification was explained clearly to 

bidders.  In a similar manner, bidders were informed with precision as to the 

manner with which conformity of the bids to the specifications would be 

examined by EMC. The Corporation likewise manifested clearly its right to reject 

non-compliant offers. 

 

What is to be noticed is the fact that ‘same’ and ‘similar’ are used interchangeably 

when soliciting proof that the proposed systems are already in operation, through 

the availability of reference sites.  

 

On the basis of technical advice, NAO is of the opinion that through the tender 

clauses above “EMC was seeking to procure plant that was proven technology, in 

view of the fact that for the past twenty years or so, EMC has been operating 

solely on steam plant and gas turbine technology, and hence the introduction of 

diesel engines plus emission abatement equipment represents a new technology 

for EMC”. 

 

On the basis of the above statement and in view of the tender document clauses 

quoted above, it seems clear to the NAO that: 

 

a. While EMC issued a tender that was technology neutral, the Corporation 

was expecting bidders to submit proposals of systems that were up and 

running successfully elsewhere, and to substantiate such existence through 

the inclusion of international reference sites: 
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MD.1.1.2 quoted above specifies “same engines and their components 

proposed”; 

CC.6.2.6 states that “the design of the plant shall be already proven”. 

 

NAO obtained the view of its technical expert who expressed an opinion 

that ‘layout’ - referred to being a component of ‘design’ - was referring to 

the whole combination of engines and the complete set of emission 

abatement systems attached to them.  

 

EMC had set a policy to go for proposals, the elements of which (the 

combination of power generation and abatement systems covering SO2, NOx 

and dust) were brick and mortar, commercially (and successfully) functional 

plants. 

 

b. The above conditions were made clear to bidders as was Enemalta’s 

discretion to immediately reject bids that did not comply with the Technical 

Specifications, which covered adequately EMC’s requirements as regard 

power output, cleaning systems and the provision (by bidders) of 

international references thereto. 

 

 

The evaluation and adjudication process as defined by EMC 

 

It is pertinent to note that as early as February 2007 EMC had drawn up a very 

comprehensive document entitled “Evaluation and Adjudication Process - RFP 

for Local Generating Capacity for EMC”. The Corporation was at the time, 

apparently lacking specific procedures for managing such tenders, and the 

document was described as “aimed at providing a set of suitable guidelines for 

the evaluation and adjudication process during the short-listing stage, following 

the submissions of the final bids and also during the subsequent negotiations with 

the selected bidders in order to formalise an agreement”. 

 

In this regard, it is especially pertinent to point out that three teams were assigned 

to handle the evaluation and adjudication process: 

 

a. The Short Listing Team - “responsible for the short-listing of candidates 

following receipt of the outline bids” and subsequently “report their 

recommendations to the Negotiation and Adjudication Team which if in 

agreement shall then submit the recommendations to the DoC for their 

approval”. 

 

b. The Technical Evaluation Team - to “report and submit its 

recommendations to the Negotiating and Adjudication Team which will, if it 

agrees, commence negotiations with selected short listed candidates”. 
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c. The Negotiating and Adjudication Team - to “negotiate with the short 

listed candidates and shall adjudicate their bids according to MEAT 

criteria.  They shall submit their report and recommendations to the EMC 

Board of Directors (BoD) for approval. The BoD will, if they agree with the 

recommendations, then submit the report and recommendations to the DoC 

for final approval”. 

 

Hence, at the time of compilation of these guidelines which EMC was to follow 

during the entire tendering process, covering evaluation/adjudication/negotiation 

and of Preliminary and Detailed/Final bid, of preliminary bid and adjudication 

process, the Corporation was intending to carry out the entire process by resorting 

solely to the expertise of the above-mentioned three teams. 

 

The only exception to this is the specific mention of the procedural document to 

external expertise in the legal and financial fields. These were envisaged to 

“provide assistance to EMC in the preparation of detailed specifications” and to 

“advise the Technical Evaluation Team and the Negotiation and Adjudication 

Team in stages B, C and D
8
 of the procedure”.  The role of these external experts 

was also enhanced to include the possibility, if necessary, of providing other 

advice and assistance. 

 

 

The Detailed and Final Bids of 4 March 2008 

 

The closing date for the submission of the Detailed and Final Bids was 4 March 

2008.  Four bids were received, each bid containing, in separate enclosures, the 

Technical Offer and the Financial Proposal.  

 

Perusal of the two DECC’s bids, as submitted by MAN and BWSC, immediately 

highlights a significant departure on the part of the bidders’ responses from a 

particular specification included in the tender. NAO’s technical expert stated: 

 

“It is significant to note that none of the references submitted by either MAN or 

BWSC indicate a complete system of engine, de-NOx, de-SOx and dust removal 

equipment.” 

 

This led to a situation whereby, while the individual elements were state of the art 

and well tried and tested in other combinations, the combination of all three 

elements of emission abatement equipment and the diesel engines as a whole 

(which ultimately was the product requirement defined by EMC) was not. 

 

Referring again to the tender clauses regarding compliance with specifications, 

and NAO’s opinion thereon, as covered in the sub-section titled The EMC DPS 

                                                           

8
 Stage ‘B’ is the Preparation of Specifications, ‘C’ is Technical Evaluation and ‘D’ is Negotiation and 

Adjudication. 
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Extension tender - relevant clauses above, it is immediately evident that it was at 

EMC’s discretion as to whether the DECC bids were to be rejected or not. 

 

 

Remedial action taken by EMC 

 

At this stage, it appears that EMC decided to take remedial action. Despite its 

original policy, as described in the Evaluation and Adjudication guidelines 

(above), EMC decided to resort to external technical consultancy. 

 

The relationship between the selected consultancy firm, Lahmeyer International 

and EMC, together with salient points of concern as identified by the NAO, are 

amply described in Chapter Five of this Report.  

 

What is evident and pertinent to note in the context of this chapter dedicated to 

technically-oriented matters is that, had EMC adhered to its declared guidelines 

for evaluation and adjudication, it would have been impossible for EMC to 

declare the DECC proposals as being in full compliance with the tender 

requirements (given the lack of submission of international references of complete 

systems). 

 

Following a brief exchange of communications, EMC awarded LI a direct order 

in May 2008, commissioning a study with the following Terms of Reference 

(ToR): 

 

“Advisory services for the assessment of emissions of diesel generators installed 

at DPS.  The overall objective of the services consists in the performance of 

plausibility checks in reference to the technical proposals for new power 

generating facilities, for a total amount of Euro 6,700.” 

 

 

The above Terms of Reference reveal that: 

 

a. at this stage, EMC was considering seeking external consultancy solely for 

the two DECC proposals, and not for the CCGT ones.  It was only 

eventually that EMC extended LI’s commission, as per separate request, to 

include the complementary check on the CCGT proposals; and 

 

b. EMC had become aware that, in the face of prevailing circumstances, 

straightforward evaluation and adjudication as originally intended by the 

Corporation was no longer possible. A conceptual shift was necessary - that 

of resorting to ‘plausibility checks’ run by external consultants in lieu of the 

originally declared requirement of combinations that were already in 

successful commercial operation. 
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Quite apart from the issue of whether EMC could have or should have 

disqualified DECC bids for lack of complete references, NAO considers this 

fundamental departure from the philosophy as originally laid down very clearly 

by the tender specifications as a crucial issue that causes concern regarding 

whether the tendering process was, at this particular instance, managed in a 

manner that could be considered as best practice. 

 

Another issue that is closely related to the acceptance of bids not proposing tried 

and tested combinations is that of the enhanced risk levels being assumed by 

EMC. 

 

While a high degree of risk is inherent in any capital project of this complexity, 

opting for previously-untried combinations increases the risk element 

considerably. 

 

NAO questioned EMC on this issue and the Corporation’s response was that 

sufficient safeguards have been built into the contract enabling EMC to reject the 

plant should this not meet the legal emission limits. In addition, EMC stated that it 

had developed contingency plans to cater for such an eventuality. 

 

EMC is also of the opinion that, once the individual components have functioned 

correctly in other combinations, no problems should be encountered when the 

combination to be installed at DPS (of the diesel engines and the three abatement 

systems) is operated. The Corporation’s Senior Management, under oath, 

confirmed their full confidence in the successful outcome of the project. 

 

 

NAO Comments 

 

LI’s commission consisted in the running of ‘plausibility checks’ that, with some 

reservations, enabled the consultancy firm to confirm the emission values quoted 

by both DECC bidders. One disclaimer included, however, clearly stated that 

“Compliance with applicable emission limits was confirmed through the 

plausibility checks on the data given by the Bidders”. 

 

LI also found it pertinent to comment that “there are no international references 

for the proposed combination of flue gas cleaning technologies after a DGU 

(diesel) power plant” thus confirming the fact that the combination being offered 

was, in effect, a prototype and that the same combination had not been installed 

anywhere else up till that time. 

 

EMC, faced with the dilemma of having received bids that were not in full 

conformity with the declared specifications, and that departed fundamentally in 

the nature of the product offered from that requested, seemingly found comfort in 

the plausibility checks run by its commissioned consultant. 
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When NAO asked EMC whether, in view of LI’s comments that such a 

combination (DECCs with the three emission abatement systems) was a 

prototype, the Corporation should have disqualified the offer outright, EMC 

replied: 

 

“Individually each component of the plant is well proven and established 

technology. The combination is a prototype, however in their report LI confirmed 

‘compliance with applicable emission limits, through the plausibility checks, 

based on data given by the bidders.’ There was no justification to reject the bid.” 

 

It is pertinent to note, however, that such consultancy was only theoretical 

assertions (albeit scientifically based) that the emission limits would be respected 

and is, in NAO’s opinion, no substitute to the tender requirements for tried/tested 

combinations. 

 

As deliberated upon above, the issue goes further than potential disqualification of 

bids due to non-complete compliance with tender specified-requirements. A more 

conceptual issue is that EMC allowed fundamental divergence from the tender 

product specification through its acceptance of proposals for as yet uninstalled 

combinations when its original specification, as expressed in the tender 

conditions, was for existing combinations that had been successfully up and 

running.  In public procurement, it is an established fact that mandatory 

specifications as established in the tender documents cannot be deviated from 

during the entire tendering process. 

 

 

3. Divergences between EMC’s Technical Evaluation Report of 22 October 

2008 and Lahmeyer International’s July 2008 consultancy report on which 

the Technical Report was based 

 

Reference has already been made previously in this Report to the commissioning 

by EMC to LI in May 2008 for the carrying out of an assessment of emission-

related performance as stated by the bidders for the DPS tender, in the Detailed 

and Final Bid of March 2008. The business relationship as developed between 

EMC and LI is also discussed in detail in Chapter Five of this Report. 

 

LI eventually submitted the consultancy report, entitled “Emission Assessment of 

Diesel Generator Units and Combined Cycle Gas Turbines” to EMC in July 2008. 

 

Referring significantly to the findings and opinions included in the LI report, the 

EMC Evaluation Committee compiled a Technical Report dated 22 October 

2008
9
. 

                                                           

9
 Initially, the Evaluation Committee compiled a report, dated 2 October 2008 which was the result of the 

evaluation of both technical and financial bids, as submitted by bidders in March 2008, and following 

negotiations held by EMC with the bidders. This report ranked BWSC first and recommended that the firm 
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It is to be noted that the EMC report is more wide-scoped than the LI consultancy. 

LI’s commissioned tasks were: 

 

1. review of EMC’s Detailed and Final Bid Request and bidders’ technical 

proposals; 

2. plausibility calculation for the proposed combined plant configurations; 

3. reporting including brief recommendations related to contract documents; 

and 

4. overall comparison of the Bids with regard to pollutant emissions. 

 

Hence, while LI was charged with emission-related aspects of the bids, EMC was 

concerned with the wider aspect of the proposals, to cover issues including, but 

not limited to, emissions, footprint, plant layout, fuels, reagents, waste handling, 

health and safety, project time scales and commissioning times.  

 

One very significant difference to be noted is that, while LI evaluates the four 

bids submitted in March 2008, namely MAN, BWSC, Bateman and SOCOIN, the 

EMC technical report leaves out the SOCOIN bid, as the firm’s offer was 

considered poor and impossible to evaluate properly. In addition, SOCOIN 

signalled its intention not to continue competing in the tendering process and did 

not renew the Bid Bond in October 2008. 

 

This difference in scope of evaluation accounted for the ranking assigned to and 

the grades obtained by the bidders. Table 3 below compares rank and grades 

obtained by the bidders in both the LI and the EMC reports. 

 

 

Bidder LI Consultancy Report EMC Technical Report 

Bateman 8.5 (1
st
) 20.88 (1

st
) 

BWSC 3.0 (3
rd
) 18.82 (2

nd
) 

MAN 0 (4
th
) 14.41 (3

rd
) 

SOCOIN 3.5 (2
nd
) Eliminated 

Table 3:  Comparison of ranking and grades obtained by bidders in the LI and 

EMC reports 

 

Apart from these differences, which are explainable when one considers that the 

evaluative base was different (as referred to above) for the two exercises, there 

were other variances between the two reports that NAO deemed fit to include in 

its report and to comment about. 

 

                                                                                                                                                                             

be awarded the contract.  However, as a separate process, DoC had been, as of July 2008, insisting that the 

tendering process be converted to follow the three package model, as the Department felt this model was 

the one applicable to the procurement in question. Eventually, the 2 October 2008 report was deemed no 

longer pertinent to the process and was replaced by the 22 October 2008 report which evaluated solely the 

technical aspect of the bids as submitted in March 2008, and as negotiated subsequently.  
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NAO’s technical expert was commissioned to identify such variances. 

 

 

De-NOx equipment efficiency for DGU plants 

 

“The LI report found that the emission figures submitted by the bidders were 

plausible, and the EMC Evaluation Committee quoted this result in their 

Technical Report.  What the EMC Committee did not mention in their report is 

the comment by LI that ‘NOx removal efficiencies of 92% stated by MAN and 

92.5% stated by BWSC are considered to be extremely high’.” 

 

This issue was eventually taken up by NAO with EMC. The Corporation 

submitted proof in the form of online information from manufacturers claiming 

they can supply De-NOx equipment with up to 98% efficiency.  

 

NAO’s concern in this regard is two-fold: (a) it would seem that LI were not 

sufficiently thorough in their research on this matter and (b) EMC did not take up 

the issue with LI. 

 

 

Long-term maintenance  

 

 “Both reports agree that a long term maintenance agreement is required (in view 

of the fact that the combination of DECC and abatement systems is a prototype). 

EMC eventually signed a five-year maintenance agreement. This begs the 

question: can 5 years be considered long term for plant that has an expected life 

of at least 20-25 years?” 

 

It is worthy to note that, in the original ITT, at a time when EMC had laid down 

requirements for tried/tested combinations and had had no inkling that bidders 

would be proposing as-yet-unimplemented (and therefore untested) combinations, 

the Corporation had already specified that it would want to enter into a five-year 

maintenance agreement. Confronted with the issue, EMC Senior Management 

stated that a five year maintenance contract was deemed sufficiently ‘long-term’. 

They added that it had been EMC’s philosophy since the Corporation’s formation 

to be self-sufficient. Senior Technical Management explained that EMC policy 

was to resort to the services of manufacturers’ technical personnel for the first few 

years after the installation of plant and subsequently call on such services for 

purposes of supervision and/or advice. However, EMC.s senior management 

concluded that the Corporation ensures that its technical staff is trained to take 

over and maintain the plant. 

 

While NAO considers this a laudable practice, the Office notes that EMC, in this 

case, is seemingly not attaching too much importance to the fact that the plant (in 

combination) being installed is the first one of its type (as a configuration) - and 

that even its consultants LI had advised the Corporation to take the necessary 
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precautions under the circumstances prevailing. NAO notes, in particular, the 

element of risk which, while present in the implementation of any major project 

as the DPS extension, is considerably increased in the prevailing circumstances of 

the installation of a combination of elements that have, as yet, not been installed 

and tested (as a combination).  Even though, for record’s sake, it should be stated 

that EMC top technical people were convinced such risk can be successfully 

managed by the Corporation. 

 

 

Liquidated damages 

 

“LI also recommended the inclusion in the contract of liquidated damages (LDs) 

for not achieving the emission limits. The EMC report makes no reference to this 

recommendation.” 

 

NAO likewise solicited EMC’s views in connection with the above divergence 

between the two reports. EMC commented: 

 

“EMC does not agree with the concept of LDs to non-compliance with mandatory 

limits. Such non-compliance is rightly a cause for plant rejection (CC.4.25).” 

 

In principle, NAO considers this stand to be correct, in that should the plant not 

achieve the legal emission limits, as the contract stands EMC has the right to 

reject the plant outright and the Contractor would be forced to make amendments 

as necessary to bring the plant to compliance. Had LDs been stipulated for such a 

critical deficiency, the Contractor, in case of plant (emission) performance default 

may have well opted to pay the penalty and thus be absolved of carrying out 

remedial alterations to ensure compliance. This would have resulted in EMC’s 

ending up owning plant that would have been inoperable. 

 

However, it is pertinent to note that LI, in their advice, recommended: 

 

“It has to be taken into account that in case the plant fails to comply with the 

applicable emission limits, the environmental authority of Malta may withdraw 

the operation permit of the facility or at least may force EMC on operating the 

DGUs on Gasoil base. Today (June 2008), CIF Gasoil price amounts to 

approximately 1,240 USD/t. This is some 75% higher than the present HFO price 

(related to the net calorific values of both fuels). Contract documents shall 

consider liquidated damages for the case that the contract fails to attain the 

required emission limits in practice. Such LDs shall at least cover the additional 

cost caused by any operational adjustment (eg switch to Gasoil).” 

 

Such a statement of advice is worthy of comment.  

 

a. NAO notes that, while EMC seemingly took for granted that the “plausible” 

as expressed by LI (previous section of this chapter refers) translated to a 
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certainty, and decided to allow bids based on unimplemented combinations, 

LI is, in this particular case, making specific reference to the possibility that 

such a DECC + abatement combination may, in fact, not achieve legal 

requirements where emissions are concerned. The consultancy firm does not 

rule out such an eventuality.  

 

b. Rather than a simple black/white case of the plant achieving compliance or 

not, LI is considering complicated shades of grey wherein, while 

compliance may not be achieved using HFO, switching over to the more 

expensive Gasoil (diesel) may solve the problem. In such an instance, LI 

had suggested that EMC build LD clauses in the contract that would have 

made the Contractor incur the very significant extra charge involved. Once 

the plant is completed, should emission limits not be achieved when running 

on HFO, the fault would lie with the Contractor.  In such an eventuality, 

NAO opines that the option to switch over to gasoil, at the expense of the 

Contractor, would have been more fair and equitable. Whether the 

contractor would have accepted is obviously another matter.  

 

 

SCR catalyst lifetime when used with DGU plants 

 

LI, in its consultancy report, drew EMC’s attention as follows: 

 

“Since the flue gas from DGUs has some different characteristics compared to 

the flue gas of conventional power plants, the proposed flue gas cleaning system 

has to be considered as a prototype after a DGU plant.  Especially there is no 

experience so far available regarding the impact of lubrication oil residuals in the 

DGU flue gas on the lifetime of the SCR catalyst.” 

 

This issue does not seem to have been of particular concern to EMC. The 

corresponding extract from EMC’s report reads: 

 

“This configuration of equipment as a train installed downstream of the diesel 

engines exhaust is a prototype setup. References for SCR, FGD, Bag filters 

installed after other types of plant exit, however there is no experience for the 

whole train of emission reduction train installed on a diesel engine plant as 

proposed …. Given the innovative setup in the abatement equipment, long term 

service agreements are being sought to ensure that such plants retains the 

guaranteed performance and availability figures.” 

 

Ample reference to the “long-term service agreements” has already been made 

above. The EMC report does not seemingly give the same weight to the risk 

highlighted by LI regarding premature failure of the SCRs when operated with 

DECCs. On the contrary, EMC’s opinion on the issue is quite different from that 

of LI. Questioned on the matter by NAO, EMC stated: 
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“There is no evidence that there will be any premature failure or reduction of life 

of the SCR. Diesel engines already operate with De-NOx plant (SCR) without this 

being considered a problem.” 

 

 

The ‘prototype combination’ issue 

 

While this issue has been discussed at great length previously, it is pertinent to 

comment on the matter in this context of divergences between the LI consultancy 

report and the EMC Technical Evaluation which drew on the former in its 

findings, opinions and recommendations. 

 

LI was categorical in stating that, in the case of DECCs complete with all the 

abatement systems, no international references for the proposed combination were 

available and that such combination was a prototype: 

 

“... there are no international references for the proposed combination of flue gas 

cleaning technologies after a DGU plant...”. 

 

“First it has to be noted that there are only few references internationally 

available for the proposed flue gas cleaning technology in combination with DGU 

power plants. Even the reference lists included in the Bids of MAN and BWSC do 

not include reference plants utilising the offered combination of ‘high-dust’ SCR, 

spray-absorption FGD and bag filter technologies after DGUs.  Since the flue gas 

from DGUs has some different characteristics compared to the gas of 

conventional power plants, the proposed flue gas cleaning system has to be 

considered as a prototype after a DGU plant.” 

 

In its report EMC referred to the “DECC + abatement systems combination” as a 

prototype (“This configuration of equipment as a train installed downstream of 

the diesel engines exhaust is a prototype setup”). However, this attribute of the 

proposed plant, which has already been demonstrated in this report to have been 

in fundamental divergence from the originally-requested product specification, 

did not preclude the Corporation from commenting thus in its October 2008 

technical evaluation report: 

 

“Following these meetings (negotiation meetings held after the 4 March 2008 

submission) and as agreed during the negotiations, the three Bidders BWSC 

Bateman and MAN made further improvements to their proposals in order to 

address the concerns raised by EMC. They resubmitted revised schedules 

reflecting the changes resulting from the negotiation process … With the 

exception of the Bid by SOCOIN, the three other Bids were now substantially to 

specification and the Bidders were required to submit their amended proposals.” 

 

While LI considered the issue of lack of references as substantial enough to merit 

comment, despite the fact that its main commission was to carry out an 
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assessment of the emission limiting performance of the bids, EMC apparently did 

not attribute the same weight to the matter and considered bidders who had 

omitted to submit complete international references (as they had proposed 

prototypes as yet unimplemented elsewhere) as being “substantially to 

specification”.   NAO questions such an assumption. 

 

 

Lack of guarantees by BWSC in connection with emission schedules 

 

LI noted “that BWSC crossed out the word ‘guaranteed’ in all emission guarantee 

schedules contained in the Bid”. The consultancy firm advised EMC that, given 

the critical nature of emission limits, a clear statement from BWSC be sought in 

this regard prior to the conduct of (any) negotiations with the Bidder. 

 

The EMC report, on the other hand, stated that BWSC had submitted guaranteed 

figures for various parameters, to include emission-related (CO2, SO2, NO2, dust 

and ammonia slip according to the pertinent tender schedules EP.1 to EP.5). 

 

Questioned on this issue and on a number of other issues that the LI report had 

indicated as requiring further clarification with Bidders, EMC replied that “the 

three bids (2 x DECC and 1 x CCGT) were substantially compliant and all 

remaining issues were subsequently cleared through clarification and further 

negotiations”. 

 

NAO notes that, despite the above EMC comment, for its Final and Detailed Bid 

of 4 March 2008, BWSC had submitted emission limit related figures that it 

refused to guarantee. NAO is fully cognizant of the fact that in a negotiated 

procedure clarifications and negotiation meetings may take place after submission 

of the technical and financial offers. However, the Office opines that, in the case 

of the EMC DPS tender, guaranteed emission limits were critically fundamental 

tender specifications. Thus, NAO strongly feels that EMC should have made the 

submission of such figures (duly guaranteed) mandatory in the Detailed and Final 

Bid. Failure on the part of bidders would have simply indicated unwillingness on 

the part of that bidder to guarantee whatever figures were being quoted, rendering 

the entire set of figures dubious.  

 

 

4. EMC’s agreement to an outline plan where the spare parts and technical 

support agreement (SPTSA) is involved 

 

EMC signed Contract Agreement Number GN/DPS/8/2006 - CT/2491/06 - for the 

Supply of Delimara Diesel Power Plant by BWSC on 26 May 2009. 

 

This contract amounted to 164,950,000 Euro and covered the provision, delivery 

to site, completed erection and handing over in working order, and thereafter 

maintained of the complete DPS extension, as specified in the contract itself. 
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It will be noted that on 3 April 2009 General Contracts Committee 

recommendation, apart from Item 1 covering the power plant itself,  

recommended the award of Item 3 also to BWSC, this item being the maintenance 

agreement, termed spare parts and technical support agreement (SPTSA) and 

covering five years’ maintenance.  This recommendation for award was 

adjudicated at a value of 18,000,000 Euro. 

 

During the course of NAO’s investigation, it transpired that up to March 2010 the 

SPTSA had not yet been finalised.  In fact, what EMC and BWSC had agreed 

upon was an interim document entitled “Conceptual Outline Proposal for 5 years 

SPTSA”. This was included as support document within the (main) contract 

document. 

 

The non-finalised status of the document in question raised concern for the NAO 

and the matter was referred to NAO’s technical expert who opined: 

 

“The Contract actually includes a six-page Maintenance Agreement Framework 

entitled Concept Outline Proposal for 5 years. Please allow me to make a general 

comment regarding the Contract. I was very disappointed with its general 

appearance, particularly the appendices; for example, this Maintenance 

Framework Agreement is still showing the track changes.” 

 

The NAO questioned EMC on a number of occasions on the status of the 

maintenance agreement. EMC’s explanation follows: 

 

“There were still many issues to be discussed and negotiated with BWSC 

regarding the SPTSA when the EPC contract for the plant was signed and 

agreement was only reached on essential parts. It was agreed at the time that the 

consultations/negotiations regarding the SPTSA were not finalised and since this 

was a different contract to the EPC, negotiations leading to the finalization of the 

SPTSA contract were to take place at a later date, and ideally after the design of 

the plant was finalised. This position was taken with all three remaining bidders. 

Since design engineering is still on-going
10
 the SPTSA contract has not yet been 

finalised.” 

 

In view of the implications involved, on a second occasion, NAO again solicited 

further explanation from EMC regarding the SPTSA status. EMC senior technical 

management declared that the SPTSA can be concluded any time during the 

construction period and that from a professional perspective, it would ideally be 

finalised after the basic engineering of the plant would be concluded. At that 

stage, the actual components (brand-specific) that would form part of the plant 

would be identified. EMC declared that the SPTSA could not be crystallised 

before all such detail was known. EMC substantiated this by stating that plant 

from a particular manufacturer would probably require a maintenance agreement 

                                                           

10
 This EMC declaration is dated 12 February 2010.  
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and would have spares costs different from one obtained through a different 

source, although both plants would carry out the same function.  

 

On the basis of the above explanation and the fact that, at this stage in the contract 

implementation, basic engineering of the plant is still ongoing and the specific 

components (by brand) that will be forming part of the plant have not yet been 

identified, NAO solicited the opinion of its technical expert: 

 

“I am not surprised as this is normal. In fact, some redesign will also take place 

during the construction phase. It is normal practice that when a project is 

finished, one gets a set of ‘as finished’ drawings which may be different from the 

original plans as alterations will be made during the construction phase. 

 

But we are in fact at a stage earlier than that. It must be appreciated that 

Engineering Design costs a lot more money and no contractor can afford to make 

a complete set of drawings before submitting a tender or signing a contract. 

There is never in fact enough time to do so in any case. So when preparing the 

bid, the contractor prepares a general layout, establishes the main bits of 

equipment that will be required, estimates roughly what he might need in terms of 

such things as cables, pipe lengths, etc. This estimate is based on the experience 

gained from previous projects. Once the contractor has signed the contract, the 

design work starts in earnest, with the preparation of detailed drawings and a 

final choice of components from a list that would have been agreed with the client 

at the contract stage.” 

 

As referred to above, despite the fact that the SPTSA has not yet been finalised 

and, as commented by EMC, the exact spare parts (and hence the exact parts 

costs) cannot as yet be determined, the SPTSA was capped at 18 million Euro for 

a five-year period, as per tender award. 

 

NAO asked EMC for an explanation of the issue of having a contract’s total value 

agreed to while the contract in detail has not been concluded, with particular 

emphasis to the situation prevailing in the SPTSA wherein the actual spares (and 

hence their cost) that would be utilised were not yet identified.  

 

EMC Senior Management stated that the SPTSA was capped at 18 million Euro 

in the case of BWSC. They described this capping as being “contractual”.  

 

However, when NAO asked EMC for a copy of the contract signed fixing the 5-

year SPTSA at 18 million Euro, it transpired that no such contract had been 

signed
11
. EMC supplied NAO with a document entitled “Financial/Commercial 

                                                           

11
 The only signed document relating to the agreed-to service agreement was the previously-referred to 

“Conceptual Outline Proposal for 5 years SPTSA”. This document made reference to technical matters but 

not to financial remuneration. 
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Offer for a Maintenance Agreement as requested in a mail by Enemalta dated 24 

December 2008”, drawn up by BWSC in February 2009. 

 

While this document did not make mention of the “contractual” figure of 18 

million Euro, it did specify that BWSC charges would be: 

 

1,584,000 Euro fixed cost per annum, for five years 

2,016,000 Euro variable cost per annum, for five years 

 

Extending the above, the total contract figure obtained is in fact 18 million Euro, 

for the five-year period. 

 

However, NAO questioned EMC regarding the need for distinction between fixed 

and variable costs. EMC’s reply was: 

 

“It is possible that the plant may be operated at close to base load (circa + 7000 

hrs annually) and this would mean that we exceed the stipulated 5000 hrs annual 

operation. In such a case we wanted the variable cost as a basis to calculate a 

proper pro-rata increase in the annual fee.” 

 

It is pertinent to note that the SPTSA as signed, although covering a five-year 

period, is also limited to 25,000 hours’ operation per diesel engine unit, and is 

based on the plant being operated an average of 5,000 hours per annum. 

 

The above statement by EMC, however makes clear reference to the possibility of 

an increase in the “contractual” 18 million Euro.  If the plant is operated at 

baseload (7,000 hours), this would result in an increase of 40% to the variable 

costs for the period during the plant is operated outside contract hours. 

 

While NAO appreciates the fact that it is not technically possible or even feasible 

to conclude a service agreement while the design engineering is still in progress, 

the Office still notes with concern that expenditure that was repeatedly described 

by EMC as “contractual” and hence capped, is in actual fact subject to significant 

fluctuation. 

 

Given EMC’s declaration that even cost of spare parts may vary, depending on 

the actual plant installed, NAO is assuming that such variation to spares cost will 

be to the contractor’s account and will not cause further increments to the 

(service) contract price.  

 

Examination of the Conceptual Outline Proposal document revealed various other 

sources of extra expenditure, confirmed or potential, as listed below: 

 

a. Although the SPTSA spans over the first 25,000 hours of plant operation 

(per diesel engine unit), spare parts for the engine overhaul that is to be 

carried out after 24,000 hours operation are excluded from the contract. 
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While the Contractor is bound, by the SPTSA, to supply parts for the 

overhauls scheduled at 3,000, 6,000, 8,000, 12,000 and 18,000 hours per 

engine, cost of parts for the overhaul scheduled for 24,000 hours is 

specifically set to EMC’s account in the agreement. 

 

b. EMC is to affect prorate payment of all unscheduled parts consumed during 

the service period. 

 

The SPTSA Outline Proposal specifies that unscheduled spare parts 

consumed during the contract duration are to be supplied by the Contractor 

but paid for, on a pro-rata basis of actual running hours compared to 

manufacturers’ estimated lifetime, by the Corporation. 

 

NAO questioned EMC on this matter.  EMC’s response:  

 

“None of the maintenance agreements proposed included parts for unscheduled 

repairs (similarly, the current GT LTSA does not include this provision). 

Provisions for the supply of unscheduled repairs are considered more of an 

insurance rather than a maintenance agreement provision. 

 

As such, therefore, there was never any intention for the provision of 

‘unscheduled parts’ in any of the proposed maintenance contracts. Such parts are 

the result of breakdowns of plant normally caused by mishandling, or 

overstressing of equipment. Since subsequent to take over, the plant shall be 

under EMC’s responsibility, as with all plant currently owned by EMC today, 

such parts are at EMC’s risk.” 

 

Asked whether, once unscheduled parts did not form part of the SPTSA, were 

these parts to be considered an additional expense, EMC confirmed this. 

 

a. EMC is to supply the SCR catalysts at the end of lifetimes; 

 

In this instance, the advice given by LI (but not agreed to by EMC) 

regarding the potential damage by way of reduced life of SCR catalysts 

when operated with DECC exhaust merits mentioning. (This issue is 

referred to in greater detail in the section referring to the Lahmeyer - EMC 

connection - dealing with divergences between EMC’s Technical Evaluation 

Report and LI’s July 2008 consultancy report). 

 

b. EMC is to supply one set of Circulation Spare Parts. 

In the outline agreement, BWSC added a set of parts, termed “Circulation 

Spare Parts” which are deemed as “optional” and the cost of which is not 

included in the SPTSA. 

 

NAO solicited EMC’s comments on this matter. EMC’s response follows: 
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“In the SPTSA conceptual outline proposal, the price of the circulating spare 

parts was not considered to be included in the price. The initial stock of such 

parts, details of which were to be agreed between EMC and BWSC are to EMC’s 

account. Should such parts be used in order to maintain the plant, then these shall 

be replaced at BWSC’s cost in order to maintain the initial stock level.” 

 

Once more, EMC was asked to confirm that such additional cost needs to be 

added onto the declared maintenance charge as specified in the SPTSA. EMC 

replied in the positive, stating: 

 

“The initial stock of these parts is to EMC’s account and EMC has to bear such 

costs independently of any contract with BWSC. This is similar to the current 

LTSA for the gas-turbines operated by EMC.” 

 

NAO reiterates the Office’s acknowledgement of the fact that the maintenance of 

projects as complex as the EMC DPS extension involves various costs which 

cannot, in their entirety, be covered by contracts. As illustrated above, there are 

significant costs that were, in this case, agreed by both EMC and BWSC to be 

outside the scope of the SPTSA. 

 

However, NAO feels it pertinent to note that such expenses are still maintenance 

items and EMC should henceforth be more realistic in its cost projections.  If 

anything, the impression that all service-related expenditure for the first five 

years’ operation is covered by the amount appearing in the tender award, namely 

the 18 million Euro, should be avoided since this does not properly reflect costs 

likely to be incurred in this regard. 

 

It is pertinent to note that, up to 31 March 2010, the status of the SPTSA remained 

unchanged - no finalised formal agreement had been drawn up and signed. 

 

5. The financial modelling exercise as prepared by EMC and used as (financial) 

evaluation in the tendering process 

 

The EMC DPS ITT, in the Evaluation of Bids (EV) Section, contained a precise 

and detailed description of the methodology that EMC would utilise in evaluating 

the bids. 

 

In this manner, it was clearly indicated that the evaluation of the detailed and final 

bids would commence with an examination of conformity of the bids, a technical 

evaluation, a financial evaluation and compliance with the award criteria. 

 

Various subsections of the EV Section detailed points the bids would be awarded, 

depending on the numerous parameters specified in the tender specifications. 

These technical parameters included: emissions, footprint, net power output, fuel 

usage, waste material, cost of conversion to natural gas, annual availability and 

time to commercial operation. 
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Another subsection of the EV Section explained the financial evaluation process 

in detail.  Following is a summary: 

 

o the selection criteria was based on the most economic cost of electricity 

based on the total life cycle cost, over the evaluation period; 

 

o the financial evaluation method to be deployed was the Net Present Value 

(NPV); 

 

o time divisions were annual and the NPV of each year from 2008 to 2019 

would be taken, the total cost being derived therefrom; 

 

o the total NPV would then be divided by the net electricity produced in the 

same period obtaining the final cost/kWh; and 

 

o this would determine the financial ranking. 

 

Financial costs/parameters taken into account comprised one-time and recurrent 

items. Table 4 overleaf lists these items. 

 

Costs/Parameters  

One-time Recurrent 

Fuel cost Time from contract signing to first 

commercial operation Lubricating Oil cost 

Reagent cost Time from contract signing to full 

commercial operation Maintenance cost/Service agreement 

Contract price Maintenance Personnel cost 

Cost of CO2 emissions Cost of area occupied by plant and 

ancillaries including any storage area Cost of Waste Disposal 

Cost of conversion to natural gas Operating Personnel cost 

 Amount of electricity produced per 

year 

 Cost of electricity supplied to plant 

 Cost of evaporated water supplied to 

plant 

 Cost of steam supplied to plant 

 SCR Catalyst life and cost of catalyst 

replacement and regeneration 

Table 4: Financial costs/parameters taken into account in the financial evaluation  
 

The EV Section went on to explain, in detail, each line entry. Following these 

explanations, various parameters and assumptions were listed. Salient issues are 

mentioned below: 

 

o adjudication period - from 2008 to 2019, both years inclusive; 

o Contract signature, anticipated for early 2008; 
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o discount factor to be applied: 6%; 

o inflation rate: 0% 

o residual value of all plant at end of evaluation period (end 2019): nil; and 

o award criteria: weighted technical (25%) and financial (75%) points 

achieved. 

 

NAO sought technical advice, commissioning the expert to validate EMC’s 

financial evaluation and opine whether relevant cost items were included at 

realistic costs.   Pertinent extracts from the opinion were as follows: 

 

“This marking scheme, like most, if not all, marking schemes is of course 

arbitrary, but it was well defined in the ITT.  The 25/75 ratio between the 

technical and the financial considerations means that the financial outcome was 

considered as being three times as important as the technical one …. 

 

To calculate the cost of electricity for each bid, the procedure envisaged the use 

of information from the bids themselves… The latter included the price of fuel 

based on the relative cost as at January 2007 with a linear escalation based on 

the fuel prices between January 1997 and August 2007…. 

 

The costing exercise is quite comprehensive, and I do not think that any cost has 

been overlooked, except for overheads, for which no provision was made. I doubt 

whether this would have made much of a difference to the outcome. 

 

It seems to me that the exercise was based on realistic figures obtained, as far as I 

can tell, from real data, and including figures submitted by the bidders themselves 

to which they were prepared to bind themselves. Since this is an exercise into the 

future and since the future is unpredictable, the figures laid down in the 

Evaluation Procedure Document remain assumptions with which one can agree 

or disagree. The only certain figures in the equation are those submitted by the 

bidders in their offers because in this case the bidders are taking the risk of the 

future.” 

 

NAO’s expert ran the financial modelling exercise with different parameters. 

Apart from having the objective of ensuring that EMC’s workings were correct, 

the exercise was also intended to test financial-related claims made by Bateman. 

The outcome of the latter tests features in the Bateman chapter, wherein all such 

claims made by the firm are analysed in detail and commented upon. 

 

In this regard, it is pertinent to note that Bateman had, in one such claim, pointed 

out that EMC had resorted to a method of calculating the unit cost of electricity 

which was not according to the procedure set out in the ITT. In the ITT, as 

described in the evaluation process above, unit cost was to be calculated by 

dividing the NPV of the total project cost by the total amount of electricity 

generated over the 12 year period. Instead, EMC calculated such cost per unit of 

electricity such that, through iteration, the NPV of the revenue would equal the 
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NPV of the total project cost over the 12 years of the project. In other words, 

EMC decided to apply NPV even to the revenue side of the equation when the 

Corporation made the financial evaluation. 

 

Workings carried out by NAO’s technical expert revealed that, although Bateman 

were right in claiming that EMC had not adhered to the methodology described in 

the EV Section of the tender for establishing unit cost of electricity of the 

proposals, the outcome was unchanged: 

 

“It should be pointed out that in the end, both methods give the same ranking in 

terms of unit costs of electricity; even the percentage differences remain the same, 

as per Table 5 below. 

 

Although the method adopted by EMC in their final evaluation is more accurate, 

EMC should have stuck to the method that they themselves had proposed in the 

ITT.” 

 

 NPV Euro Net 

Electricity 

MWh 

Unit cost  

as per  

ITT 

Unit cost as per 

EMC financial 

report 

BWSC 554,027,672 6,436,200 8.61 €c/kWh 12.467 €c/kWh 

MAN 583.319,954 6,162,358 9.47 €c/kWh 13.696 €c/kWh 

Bateman 678,682,780 5,855,997 11.59 €c/kWh 16.823 €c/kWh 

Table 5:  Comparison of unit cost of electricity as per ITT and as calculated by 

EMC 
 

NAO opines that, apart from the issue of final unit cost described above, which 

has been shown to have had a neutral effect on the (financial) ranking, the 

financial evaluation exercise was conducted in strict adherence with tender-

specified procedures and using the values and parameters declared in the ITT and 

accepted by all bidders during the bidding stage. 

 

In view of claims made by Bateman, NAO commissioned ‘what if’ exercises, 

plugging various different values into the financial model. Particular cases were 

Bateman’s claims of higher waste disposal and maintenance costs per annum.  It 

is to be noted that even such increments to the input did not change the ultimate 

financial ranking achieved by the Bidders. 

 

As a general comment, it is laudable to have a purchasing authority follow 

meticulously all tender-specified parameters. In this case, one such critical 

parameter was the cost of the different fuel oils. Analysis of the financial 

workings immediately shows that the determining factor in establishing unit cost 

was the price of the fuel used by the particular plant. As mentioned above, the 

ITT had specified that, for financial evaluation purposes, fuel prices used would 

be those prevailing in January 2007 (with price escalation factors).  
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The utilisation of January 2007 prices as reference for the financial evaluation 

raised questions by Bateman. NAO duly discussed these with its technical expert. 

The following describes the analysis carried out by NAO’s expert on this matter: 

 

“Bateman state that the prices indicated in the tender documents (which were 

based on January 2007 prices) may no longer be relevant. From what they write, 

it would appear that the price of HFO is now closer to that of Diesel (Gasoil) 

than what it was when the tender document was written. This means that the price 

advantage of plant using HFO is now less pronounced than a couple of years ago. 

The economics based on more recent prices might tilt the balance in favour of 

Bateman rather than BWSC. This may be so, but the tender spells out clearly the 

prices that EMC was going to use in their evaluation (EV.4.2.2.1) and EMC had 

no choice but to follow what they had written in their ITT. 

 

… we are dealing with a tendering process, and that therefore we need to work 

things out according to procedures defined in the tender document. 

 

In any case, fuel price volatility is such that the price ratio between HFO and 

Diesel may change once again any day, and nobody can tell what it will be in the 

near future … At some point, the decision must be made. 

 

Perhaps the only question to be asked here is the following. Why did EMC base 

their fuel prices on the average for January 2007, when the ITT was published on 

28 August 2007? Perhaps a more detailed analysis of fuel price movement closer 

to the date of publication of the tender (28 August 2007) might have been more in 

order. After all, for the price escalation formula, EMC considered prices between 

January 1997 and August 2006. On the other hand, in their Financial Report of 

February 2009, which practically decided to whom the tender was to be awarded, 

EMC considered also the price of January 2009, and came up with this 

conclusion: 

 

‘An analysis was made to determine the power block operational cost of 

electricity based on current fuel prices and on the first year of full power block 

operation but excluding the CO2 rebate. The analysis was based on the fuel costs 

as per January 2009 prices (EMC official figures) as follows: 

 

a. Heavy Fuel Oil (1% Sulphur):  Euro 276.43 / ton 

b. Diesel Oil:  Euro 472.93 / ton. 

 

The results obtained are shown below: 

 

Operating costs based on 

current fuel prices 

Bateman BWSC MAN Diesel 

Euro cent per kWh 12.834 7.677 8.243 
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As can be seen the highest running cost is that obtained from CCGT plant due to 

the predominant effect of the higher cost of fuel on the running costs, as also 

highlighted in the sensitivity analysis’.” 

 

In view of the above considerations, NAO opines that, when procurement is being 

affected through a tendering process, the tender document and the 

specifications/parameters contained therein are to be considered as the point of 

reference, from which deviation is not permissible. 

 

For this reason, once the tender in question clearly established January 2007 

prices as base for the financial evaluation, and once none of the bidders lodged 

any protest on the matter, EMC’s financial calculations based on these reference 

prices was correct procedure. 

 

This notwithstanding, NAO takes note of the fact that, by the time the financial 

evaluation was carried out in February 2009, the reference prices as established in 

the tender were indeed historic. Even when the ITT was published in August 

2007, EMC had, in the attached time schedule, indicated that the Detailed and 

Final Bid (which contained the financial/commercial offer) would have been 

submitted and opened on 5 February 2008. Subsequently, Notification of Award 

to the successful bidder was targeted for 15 July 2008. This meant that at a stage 

so early in the tendering process as the drafting of the ITT document, EMC had 

already known that the financial evaluation would be carried out some time 

between February and July 2008. It is in this context that EMC’s selection of the 

January 2007 as reference prices should be considered.  

 

In addition, NAO opines that EMC could have easily avoided the controversy 

raised after tender award of having resorted to ‘historic’ prices had the ITT 

included a clause that would have enabled EMC to use as reference fuel prices 

prevailing at the time when the Corporation carried out its financial evaluation of 

bids. Applied with fairness and transparency, such a clause would have resulted in 

a more realistic calculation, in view of the fuel prices volatility and of the price 

differential between HFO and Diesel.  

 

 

6. Divergences in EMC’s position viz. contractual obligations of purchaser and 

contractor - a comparison between EMC’s point of departure as stipulated in 

the tender document general conditions and the eventual agreement as per 

the signed contract 

 

The ITT document for the Tender for Local Generation Capacity for EMC, File 

Reference Number GN/DPS/8/2006 - CT/2491/06, contained, within the Section 

CC (Conditions of Contract), sub-section CC.4, General Conditions of Contract. 
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This set of conditions was meant to be typical of the contents of the contract that 

would be eventually signed between EMC and the successful bidder and which 

would serve as framework, binding both parties, in the implementation of the 

project. 

 

In its analysis of the Contract as signed between EMC and BWSC on 26 May 

2009, NAO carried out an exercise in which its Investigations Unit compared 

contract conditions as included in the CC Section of the ITT and the 

corresponding clauses as eventually featuring in the May 2009 Contract. 

 

This sub-section of the NAO Report lists a number of salient differences 

encountered and comments thereon.  In the instances listed, for each contract 

condition, relevant extracts from both the CC Section of the ITT and the Contract 

as signed are quoted, in addition to NAO’s opinions and comments. 

 

 

CC.4.4 - Drawings 

 

Extract from the Contract as signed: 

 

“i. … The period (the ‘review period’) during which the Purchaser may review 

the drawings or other documents which are to be submitted by the Contractor for 

approval pursuant to the Drawing submittal list contained in section 8.8 of the 

Bid (the ‘Contractor Approval Documents’) shall not exceed 10 Working Days in 

the case of any initial submission and 7 Working Days in the case of any 

resubmission by the Contractor.    Such review period shall be calculated from 

the date on which the Contractor Approval Document is received by the 

Purchaser. The Purchaser shall during the review period either specify that the 

Contractor Approval Document complies with the Contract or the extent to which 

it does not. 

 

If the Purchaser fails to review and respond to a Contractor Approval Document 

within the review period, then such Contractor Approval Document shall be 

deemed approved from the date of submission by the Contractor.” 

 

Corresponding extract from CC Section of the ITT: 

 

“i.…Within a reasonable period after receiving such drawings, the Purchaser 

shall signify his approval or otherwise.” 

 

As may be appreciated from the two extracts above, EMC’s position changed 

considerably, with the Corporation being tied down to specific timings in 

connection with its approval or otherwise of drawings/documents submitted by 

the Contractor.  From an initial position of “within a reasonable amount of time”, 

the Corporation committed itself to maxima of 10 and 7 working days, depending 

on the nature of the Contractor submission.  Moreover, an additional statement in 
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the Contract stipulates that, should EMC not submit feedback within the 

stipulated time, it would be permissible for the Contractor to assume approval by 

default. 

 

 

CC.4.5 - Mistakes in Drawings 

 

Extract from the Contract as signed: 

 

“The purchaser shall pay any extra Cost reasonably incurred by the Contractor 

due to any alterations of the Works necessitated by reason of such inaccurate 

information so supplied to the Contractor, and the Contractor shall be entitled to 

a reasonable extension of time, if completion is or will be delayed due to such 

inaccurate information so supplied to the Contractor.” 

 

Corresponding extract from CC Section of the ITT: 

 

“The Contractor's performance of his obligation under this Clause shall not 

relieve him of his liability under Clause CC.4.25 (Delay in Completion) in so far 

as that liability arises as a result of such discrepancies, errors or omissions. 

 

… The Purchaser shall pay any extra cost reasonably incurred by the Contractor 

due to any alterations of the work necessitated by reason of such inaccurate 

information so supplied to the Contractor.” 

 

It is pertinent to note that reference to Contractor’s liability for delay in 

completion, as contemplated in the CC Section of the ITT, and covering instances 

where mistakes in drawings would not be caused by “inaccurate information or 

particulars furnished in writing to the Contractor by the Purchaser” was omitted 

from the final Contract.  

 

On the other hand, the Contract as signed now includes the Contractor’s right to 

compensation in instances where mistakes in drawings would be caused by errors 

on the part of EMC and would trigger delays in project completion. 

 

 

CC.4.6 - Assignment, sub-letting of the Contract and Nature of Agreement 

 

Extract from the Contract as signed: 

 

“Except as set forth in this CC.4.6, it shall not be lawful for the Contractor to 

transfer or assign… 

 

The Contractor shall have the right, without the prior written consent of the 

Purchaser to assign or transfer its rights and obligations in whole or part under 

the Contract to a wholly owned subsidiary owned by it. Such assignment and 
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transfer will be formalized through an agreement in a form presented to the 

Purchaser by the Contractor which the Purchaser shall sign within 10 Working 

Days following receipt of such an assignment signed by the Contractor. The 

Contractor acknowledges that no modification shall be made to the Contract by 

reason of such assignment and transfer.” 

 

Corresponding extract from CC Section of the ITT: 

 

“It shall not be lawful for the Contractor to transfer or assign …”. 

 

The originally unconditional statement regarding the Purchaser’s right to transfer 

its contractual rights and obligations was eventually changed to take into account 

the exception of a transfer to a subsidiary that is wholly owned by the Contractor. 

What is especially concerning to the NAO is the fact that such transfer can take 

place without the prior written consent of (or even prior notification to) EMC as 

Purchaser. 

 

 

CC.4.11 - Contractor’s Default  

 

Extract from the Contract as signed: 

 

“If the Contractor abandons the Works or otherwise plainly demonstrates the 

intention not to continue performance of his obligations under the Contract, or 

shall without reasonable excuse refuse or neglect to comply with any reasonable 

orders given him in writing by the Purchaser in connection with the Works, or 

shall contravene the provisions of the Contract, the Purchaser may give notice in 

writing to the Contractor to make good the failure, neglect or contravention 

complained of. 

 

 Should the Contractor fail to comply with the notice within a reasonable time 

from the date of service thereof, the Purchaser shall be at liberty upon 30 Days’ 

notice to the Contractor notify him that he intends to employ other …”. 

 

Corresponding extract from CC Section of the ITT: 

 

“If the Contractor shall neglect to execute the Works with due diligence and 

expedition, or shall refuse or neglect to comply with any reasonable orders given 

him in writing by the Purchaser in connection with the Works, or shall contravene 

the provisions of the Contract, the Purchaser may give notice in writing to the 

Contractor to make good the failure, neglect or contravention complained of. 

 

Should the Contractor fail to comply with the notice within a reasonable time 

from the date of service thereof then and in such case the Purchaser shall be at 

liberty immediately and without the necessity of any further authority to that 

effect, to employ other personnel and forthwith execute …”. 
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While the original ITT conditions allowed EMC to take action in instances where 

the Contractor would have shown “neglect to execute the Works with due 

diligence and expedition”, such right is afforded to EMC, in the contract as 

signed, in instances of work abandonment or a clear demonstration of the 

intention of discontinuing on the part of the Contractor. 

 

In addition, EMC’s position is further weakened as, while in such instances the 

Corporation, as originally stipulated in the ITT, could have served notice to the 

defaulting contractor and, after allowing a “reasonable amount of time” for 

remedial action from the contractor’s end, would have had the right to re-contract 

with third parties with immediate effect. As per conditions of the contract as 

signed, the Corporation is bound to issue a second notice, after a 30-day lapse of 

the first, prior to taking any such remedial action. 

 

It is also pertinent to note that the following clause, featuring in the CC Section of 

the ITT and permitting any such third parties re-contracted to make use of 

Contractor’s equipment on Site at the time of the re-contract, was eventually 

omitted from the final contract as signed: 

 

“… and in that event
12
 the Purchaser shall have the free use of all Contractor's 

Equipment that may be at any time on the Site in connection with the Works, 

without being responsible to the Contractor for fair wear and tear thereof, and to 

the exclusion of any right of the Contractor over the same…”. 

 

A clause further protecting the interests of the Contractor, not originally included 

in the ITT, was also inserted in the signed contract: 

 

“If the Purchaser re-contracts with any person pursuant to this Clause, the 

Contractor shall not be responsible for the loss of or damage to the Works or the 

Plant done by others.” 

 

 

CC.4.12 - Termination for Contractor Default
13
  

 

Extract from the Contract as signed: 

 

“Should the Contractor become bankrupt or insolvent…then the Purchaser shall 

upon 30 Days’ notice have the power to declare the Contract at an end… 

However if the Contractor disagrees with the action taken by the Purchaser, he 

shall be at liberty to refer the matter to arbitration in accordance with the 

General Conditions CC.4.35.” 

 

                                                           

12
 Of Contractor’s default and Purchaser’s re-contracting with third parties. 

 
13
 CC.4.12 as featuring in the CC Section of the ITT document was entitled “Bankruptcy”. 
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Corresponding extract from CC Section of the ITT: 

 

“Should the Contractor become bankrupt or insolvent … then the Purchaser shall 

have the power to declare the Contract at an end…”.  

 

From the above extracts, EMC’s concessions to the Contractor are evident. Not 

only does the contract as signed insert a previously inexistent 30-day delay 

precluding the Purchaser from taking immediate action in case of Contractor 

bankruptcy/insolvency, it also makes such action on the part of the Purchaser 

subject to arbitration. Such action was unconditional in the original ITT 

conditions. 

 

 

CC.4.14 - Delivery 

 

Extract from the Contract as signed: 

 

(None) 

 

Corresponding extract from CC Section of the ITT: 

 

“No Plant or Contractor's Equipment shall be delivered to the Site until an 

authorisation in writing has been applied for and obtained by the Contractor from 

the Purchaser that delivery may be made.” 

 

In the contract conditions as set out originally in the ITT, EMC was seemingly 

aiming at assuring that the Corporation kept adequate monitoring of all plant and 

equipment that the Contractor was delivering to the DPS site. Such a monitoring 

function/right does not feature in the final contract as signed. 

 

Extract from the Contract as signed: 

 

“(vi) …The Contractor shall be entitled to an extension of Time for Completion of 

the Works in accordance with CC.4.24 (Extension of Time for Completion) for 

each Day that the Plant had been delayed. Any guarantees or warranties 

provided in connection with the Plant shall be adjusted to take into account of any 

such delay up to a maximum of four months.” 

 

Corresponding extract from CC Section of the ITT: 

 

(None) 

 

The contract as signed, as in the case of the contract conditions included in the 

ITT document, defined precise procedures to be followed in cases of delayed 

plant, being defined as either “plant which, by delay or failure on the part of the 

Purchaser … the Contractor is prevented from delivering to the Site at the time 



Enemalta Tender for Generating Capacity                                                                    Enemalta Corporation                        

    

82 

specified…” or “plant which has been delivered to the Site but which, by delay or 

failure on the part of the Purchaser ... the Contractor is for the time being 

prevented from erecting”.  However, the signed contract features the addition of 

the statement quoted above, through which, apart from the originally-

contemplated procedure to be followed and remedies to be afforded to the 

Contractor in case of delayed plant, additional compensation is accorded in the 

form of a time extension for completion. Simultaneously, any guarantee/warranty 

period that would have provided for the delayed plant would similarly be 

adjusted.  In addition, NAO notices that, while there is no capping on the number 

of days that the Contractor is allowed in case of delayed plant by way of 

extensions of time for completion, guarantee/warranty extension in the same 

instances is capped at four months. 

 

 

CC.4.16 - Access to, Use and Possession of the Site 

 

Extract from the Contract as signed: 

 

“…This will include necessary access to and use of the harbour quay (free of 

charge) as agreed upon from time to time related to the arrival of shipments. If 

the Contractor suffers delay and/or incurs Cost as a result of a failure by the 

Purchaser to give any such right or possession within such time, the Contractor 

shall be entitled to an extension of time for any such delay, if completion is or will 

be delayed and payment of any such Cost plus reasonable profit, which shall be 

included in the Contract Price.” 

 

Corresponding extract from CC Section of the ITT: 

 

(None) 

 

Once again, the contract as signed is more generously compensating the 

Contractor than had been originally planned by EMC when the Corporation had 

drafted the contract conditions featuring in the CC Section of the ITT. In addition, 

while NAO takes note of the fact that such compensation is being granted to make 

good for inconvenience caused to the Contractor, statements that define such 

compensation in such a loose fashion as “payment of any such Cost plus a 

reasonable profit” should be avoided in contracts, especially so when the 

amounts of compensation being considered may be substantially high. 

 

 

CC.4.17 - Vesting of Plant 

 

Extract from the Contract as signed: 

 

(None) 
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Corresponding extract from CC Section of the ITT: 

 

“(ii) Contractor's equipment on Site: 

All Contractor's Equipment shall on being brought upon the Site for the purpose 

of the Works, vest in and be the property managed by the Purchaser, and shall be 

used solely for the purpose of the Works and shall not be taken away by the 

Contractor while it is required on the Site for the purpose at the Works without 

the permission in writing of the Purchaser. The Contractor shall be liable for the 

loss or destruction thereof or for damage thereto, even if due to a fortuitous event 

or to an Act of God, which may happen otherwise than through the fault of the 

Purchaser.  If there shall be due, owing or accruing to the Purchaser from the 

Contractor any moneys under or in respect of the Contract, of which the 

Purchaser shall be unable to obtain payment, the Purchaser shall be at liberty at 

the cost of the Contractor to sell and dispose of any Contractor's Equipment as he 

shall think fit and to apply the proceeds in or towards the satisfaction of such 

moneys as aforesaid. Subject to the foregoing the property in any Contractor's 

Equipment shall revert to the Contractor on being properly removed from the Site 

or on the completion of the Works or on termination of the Contract, whichever 

may be the earliest.  

 

(iii) The Contractor shall procure that every lease instrument or other 

arrangement under which he acquires or uses anything at the Site for the purpose 

of the Contract, including by way of amplification but not of limitation, any site, 

depot, buildings, area, equipment, tools, etc., shall contain and be made subject to 

an express condition that the rights of the owner or owners thereof shall be 

subject and without prejudice to the rights conferred on the Purchaser by Clause 

CC.4.17 (ii) hereof relating to property in equipment, temporary Works, etc., and 

the Contractor shall satisfy the Purchaser that he is the owner of the equipment, 

temporary Works, etc., or that this Clause has been complied with.” 

 

The above two clauses, included in the CC Section of the ITT, do not feature in 

the contract as signed. As may be appreciated from the content, the clauses in 

question (a) afforded EMC as the Purchaser a monitoring function over 

equipment being brought to and removed from the DPS site by the Contractor; (b) 

placed the liability in case of damage to such equipment unconditionally on the 

Contractor; (c) allowed EMC the right to dispose of Contractor’s equipment on 

site in case of moneys owed by the Contractor to the Corporation as per the terms 

of the Contract; and (d) extended such conditions to cover any leased equipment 

or property.  
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CC.4.23 - Rejection  

 

Extract from the Contract as signed: 

 

“… Upon receipt of such notice, the Contractor shall with all speed and at his 

own expense make good the defects so specified. In case the Contractor shall fail 

to do so, then the Purchaser may upon giving the Contractor 30 Days’ prior 

written notice, take, at the cost of the Contractor, such steps as may in all the 

circumstances be reasonable to make good such defects.” 

 

Corresponding extract from CC Section of the ITT: 

 

“…Then the Contractor shall with all speed and at his own expense make good 

the defects so specified. In case the Contractor shall fail so to do the Purchaser 

may immediately and without the necessity of any further authority to that effect, 

provided he does so without undue delay, take, at the cost of the Contractor, such 

steps as may in all the circumstances be reasonable to make good such defects.” 

 

What in the original (ITT) conditions was a right the Purchaser could immediately 

avail himself of in instances of non-compliance on the part of the Contractor was, 

in effect delayed by a 30-day notice in the contract as signed. 

 

It is also pertinent to note that, while in the contract as signed typical delays 

caused by faults on the part of the Purchaser entitle the Contractor to an extension 

of time completion, and at times even to extra compensation, delays such as the 

30-day notice periods above do not seem to carry the corresponding penalty for 

late completion, should such a notice period delay project completion. 

 

 

CC.4.26 - Tests on Completion  

 

Extract from the Contract as signed: 

 

(None) 

 

Corresponding extract from CC Section of the ITT: 

 

“(iii) If, in the opinion of the Purchaser’s Representative, the tests are being 

unduly delayed, he may by notice in writing call upon the Contractor to make 

such tests within 10 days from the receipt of the said notice and the Contractor 

shall make the said tests on such day within the said 10 days as the Contractor 

may fix and of which he shall give notice to the Purchaser’s Representative. If the 

Contractor fails to make such tests within the time aforesaid the Purchaser’s 

Representative may himself proceed to make the tests. All tests so made by the 

Purchaser’s Representative shall be at the risk and expense of the Contractor 
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unless the Contractor shall establish that the tests were not being unduly delayed, 

in which case tests so made shall be at the risk and expense of the Purchaser.” 

 

The clause included in the originally-drafted conditions as included in the ITT 

document served as contingency, protecting the Purchaser’s interests in the 

eventuality that the Contractor would delay running tests on completion, even 

after Purchaser notification. No such safeguard was included in the contract as 

signed.  

 

Extract from the Contract as signed: 

 

“If the Works fail to pass the Test on Completion following the repetition of the 

Test on Completion at the election of the Contractor, then the Contractor shall at 

its discretion be entitled to: 

 

(a) Adjust the Works; or 

(b) Agree to pay liquidated damages following Take Over in accordance with 

Enclosure 3. 

 

The Parties acknowledge and agree that it is difficult or impossible to determine 

with precision the amount of damages that would or might be incurred by the 

Purchaser as a result of the Contractor’s failure to achieve certain performance 

levels in connection with the performance of its obligations under this contract… 

 

… The Contractor’s maximum liability for liquidated damages, if any, under this 

Contract shall be: 

 

a. 10% for delays: 

b. 15% for performance worse than guaranteed: and 

c. combined liquidated damages for delays and performance worse than 

guaranteed shall in no event exceed a maximum of 15%: 

 

of the Contract Price. 

 

Liquidated damages shall be Purchaser’s sole and exclusive measure of damages 

and remedy against the Contractor with respect to the failure to achieve delivery 

of the Works by the Time for Completion and/or the failure to achieve the 

Performance Guarantees….” 

 

Corresponding extract from CC Section of the ITT: 

 

(None) 

 

NAO positively notes that safeguards were added in the contract as signed, 

covering the eventuality of the Works repeatedly failing the tests on completion. 

In this regard, however, NAO notes that liquidated damages (LDs) are limited to a 
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maximum of 15%. It is also pertinent to note that LDs, as per Enclosure 3 of the 

Contract, are only applicable in cases of (a) late delivery, (b) shortfall in net 

electrical output, (c) higher than guaranteed heat rate for the power block and (d) 

higher than guaranteed CO2 emissions. In the case of non-compliance with 

emission limits of the major pollutants, namely SOx, NOx and dust, EMC reserved 

the right to reject the plant outright, rather than apply LDs.  

 

Extract from the Contract as signed: 

 

“(v) In case the Contractor succeeds in achieving taking over earlier than Time 

for Completion, the Contractor shall be entitled to a bonus equal to euro 150,000 

per week …”. 

 

Corresponding extract from CC Section of the ITT: 

 

(None) 

 

NAO notes that, in this instance as well as in many other clauses of the contract as 

signed, EMC agreed to the introduction of the concept of early completion 

whereby, if the Contractor successfully completes the project before the stipulated 

time, then EMC would reward such performance with a bonus. 

 

In a similar manner, while LDs are levied on the Contractor when the plant does 

not achieve the guaranteed performance levels, an extra bonus is awarded in 

instances where such (guaranteed) performance levels are surpassed. 

 

 

CC.4.35 Arbitration 

 

Extract from the Contract as signed: 

 

“Any disputes arising out of this Contract should be settled through friendly 

negotiation between both Parties. If the Parties cannot reach an agreement by 

negotiation, the dispute shall be finally settled, to the exclusion of legal 

proceedings, under the Rules of Conciliation and Arbitration of the International 

Chamber of Commerce by an arbitral composed of three arbitrators, appointed 

under such rules.  

 

The venue of arbitration shall be London, England. The arbitration proceedings 

and the award shall be in English. During the arbitration proceedings, both 

Parties shall continue to execute their obligations under the Contract except in 

respect of the matter under arbitration. Any award issued by a tribunal appointed 

in accordance with this clause shall be final and binding on the Parties and shall 

not be subject to any appeal by either Party.” 
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Corresponding extract from CC Section of the ITT: 

 

“Any dispute, controversy or claim arising out of or relating to this Contract, or 

the breach, termination or invalidity thereof, shall be settled by arbitration in 

accordance with the rules of the Malta Arbitration Centre as at present in force.” 

 

As may be ascertained from the above extracts, EMC’s position changed 

considerably comparing the perception of the Corporation when the contract 

conditions were drafted for inclusion in the ITT, compared to what was eventually 

accepted, following negotiations with the successful bidder, and included in the 

final contract as signed.  The NAO is not aware of the reasons for such shift in the 

Corporation’s position; however the fact is that the agreement as eventually 

signed ended up being more favourable to the Contractor, obviously at the 

detriment of the contracting authority and ultimately to the Maltese taxpayer.  In 

this regard, two important related points have already been highlighted in other 

parts of this Report; namely the undue haste with which this agreement was 

signed (part of it still including track changes) and the complete exclusion of the 

DoC during the final negotiations leading to signing of agreement. 

 

In view of the above concerns, the NAO Investigating Team raised a number of 

related questions to EMC, on varied occasions. Following are EMC’s perceptions 

as disclosed to NAO on the various issues: 

 

 

Purchaser and Contractor Defaults 

 

NAO commented on the fact that the Contract as signed contained a set of 

conditions (Special Conditions SC.4) imposed on EMC as Purchaser and 

remarked that a second set of conditions, of the same detail, should likewise 

protect the Purchaser, adding that, to the Office, the Contract seemed lacking in 

this regard.  

 

EMC answered that: “In the case of Contractor’s default, clauses CC.4.11 and 

CC.4.12 in the contract apply. These conditions for contractor’s default were 

included in the original ITT document. During the negotiations with all four 

bidders these and other clauses which were included in the original ITT were 

adopted whilst other clauses were taken from the FIDIC standard Conditions of 

Contract for international plant design and build contracts were included. Clause 

SC.4 has been adopted from the equivalent clause 15 in the FIDIC Conditions of 

Contract which was intended to balance the obligations of the parties to the 

contract and to share the risk appropriately. The FIDIC Conditions are 

internationally recognized and are accepted by the Department of Contracts.” 

 

Clause SC.4 is being reproduced in its entirety hereunder: 
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“SC.4  Purchaser’s Default 

 

Purchaser shall be in default hereunder upon the occurrence of anyone of the 

following events, which shall be events of default (each an ‘Event of Purchaser 

Default’) if not cured within 20 Days following the delivery to Purchaser of the 

written notice of such event as per SC.1(b) or, if capable of being cured but not 

within such period, if Purchaser has not commenced the cure within such period 

and does not thereafter diligently pursue such cure, provided that the Event 

described in paragraph (b) below shall be an Event of Default of Purchaser upon 

its occurrence: 

 

a) the payment security provided or to be provided to the Contractor by the 

Purchaser is terminated or ceases to be in effect, 

 

b) Purchaser shall have assigned or transferred this Contract or any right or 

interest herein except as expressly permitted by this Contract, 

 

c) any representation made by Purchaser in this Contract shall have been 

deliberately false or misleading, 

 

d) Purchaser shall have defaulted in its performance under any material 

provision of this Contract, 

 

e) Contractor does not receive from Purchaser the payment(s) due, 

 

f) any proceeding is instituted against Purchaser seeking to adjudicate 

Purchaser as bankrupt or insolvent, or Purchaser makes a general 

assignment for the benefit of its creditors, or a receiver is appointed on 

account of the insolvency of the Purchaser, or Purchaser files a petition 

seeking to take advantage of any other law relating to bankruptcy, 

insolvency, reorganization, winding up or composition or readjustment of 

debts and, in the case of any such proceedings instituted against Purchaser 

(but not by Purchaser), such proceedings is (sic) not dismissed within 40 

days of such filing. 

 

If an Event of Purchaser Default shall have occurred and be continuing 

notwithstanding action having been taken in terms of this clause, Contractor shall 

have the right to either suspend or terminate this Contract by delivery of a notice 

thereof to Purchaser in addition to any right and remedies that may be available 

by law or in equity or as provided herein. After having issued a notice of 

termination, Contractor shall promptly ceases all further Work. 

 

In case of such termination, Contractor shall be entitled to receive from 

Purchaser: 
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a) payment for the value of the Work actually performed prior to termination 

for which Contractor has not already received payment, 

 

b) the Cost of Plant and materials ordered for the Works which have been 

delivered to the Contractor, or of which the Contractor is liable to accept 

delivery, 

 

c) all other documented Costs and expenses incurred by Contractor in the 

expectation of completing the Contract or by reason of such termination of 

this Contract, 

 

d) the documented Cost of removal of any temporary Works and Contractor’s 

Equipment from the Site and the return of these items to the Contractor’s 

works in his country (or to any other destination at no greater cost), 

 

e) the documented Cost of repatriation of the Contractor’s staff and labour 

employed wholly in connection with the Works at the date of termination,  

 

f) the return of the Performance Security and Down Payment Guarantee 

provided by the Contractor in accordance with this Contract, 

 

g) In addition, title to all Work, material, Equipment, tools and supplies that 

shall have previously passed to Purchaser shall automatically revert to 

Contractor until Contractor has received the payment required by this 

condition, at which time title shall pass to Purchaser, 

 

h) In case of termination, plant and material paid for are to be delivered to the 

Purchaser.” 

 

EMC, as per the Corporation’s declaration above, is of the opinion that SC.4, as 

Purchaser’s default, is in effect balancing Contractor’s default as covered in 

CC.4.11 and CC.4.12.  NAO feels that obligations imposed on the Purchaser (as 

per SC.4)  are more onerous than those imposed on the Contractor.   In addition, it 

is pertinent to keep in mind that, apart from the addition of SC.4 in the final 

contract as signed, conditions originally included in CC.4.11 and CC.4.12   (in the 

ITT) were eased, favouring the Contractor, as may be ascertained through a 

perusal of the relevant  (extracts from) clauses quoted and commented upon 

above. 

 

It is also pertinent to note that during an interview with EMC technical personnel, 

the NAO Investigating Team stated that it appeared to the NAO that during the 

contract negotiations pressure was eased off the Contractor, substantiating this 

statement by the fact that the contract conditions as published in the ITT were 

more onerous (on the contractor) than those eventually contracted. EMC did not 

negate this statement, with the Corporation simply stating that the negotiations 

had been held with the other bidders as well. 
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DoC involvement 

 

NAO asked EMC whether DoC was at all involved in the negotiations that led to 

the eventual contract formulation. EMC’s reply was that, as already stated above, 

“DoC were not involved in the negotiations. It is not the DoC’s function to be 

involved in contract negotiations because the contract belongs to the entity and 

DoC supervises the process”. 

 

In view of the above assertion by EMC, NAO asked whether the draft contract 

was discussed with DoC prior to endorsement by the parties. EMC replied: “No, 

because the function of the DoC at law is only to supervise the tendering process. 

The contract terms and relative negotiations are owned by the entity”. 

 

NAO opines that, even in view of the very substantial concessions allowed by 

EMC in this particular contract, following negotiations with the successful bidder, 

it would have been more prudent for EMC, as contracting authority, to discuss the 

draft contract with DoC, as the legal owner of the entire process, of which the 

Purchaser-Contractor contract forms a significant, critical element. 

 

The above opinion is being expressed in view of the fact that, as illustrated amply 

in this section of the Report, there were numerous clauses which were 

introduced/amended from the original ones included in the ITT (following 

negotiations) and which effectively reduced contractual safeguards to the 

Authority by alleviating the responsibilities, duties, penalties and/or related 

parameters of the Contractor or through the imposing of more onerous conditions 

on the Purchaser.  Emphasis is being made that NAO maintains that, in its 

opinion, DoC should be actively involved in final negotiations leading to signing 

of agreement in all tenders and not just in this particular one under investigation. 

 

 

Early completion bonuses 

 

NAO noted that early completion bonuses were a characteristic of the contract as 

signed, but had not featured in the contract conditions as published in the ITT. 

The Office solicited EMC’s views on the matter, and was furnished the following 

explanation: 

 

“These bonuses represent a win-win situation, as EMC will save approximately 

Euro 400,000 per week on reduced fuel costs, whilst paying Euro 150,000 pro 

rata per week as an incentive to the Contractor. This was reported to the DoC.” 

 

Questioned on whether such incentives were acceptable to DoC, the Department 

replied that “There have been tenders where completion clauses were included in 

tenders”. 
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While not entering into the merits of allowing such incentives, NAO opines that 

early completion, even without financial reward, is already a ‘win’ situation for 

the Contractor - finishing earlier than targeted will translate in monetary savings 

by way of the possibility to allocate resources assigned to the project completed 

prematurely to other projects, thus reducing actual project costs from those 

budgeted, resulting in increased profit.  

 

 

Liquidated damages 

 

NAO solicited EMC’s views on liquidated damages and the capping thereof as 

applied in the contract. EMC’s response: 

 

“It is standard practice to cap penalties and no bidder would accept uncapped 

penalties. The level of capping agreed to is reasonable and makes business sense. 

Had EMC not been convinced of the validity of the proposal, it would not have 

recommended award of the contract. 

 

If the calculation of the LDs exceeds 20% it will be rejected before taking over.” 

 

DoC’s views in this regard were also solicited and the Department furnished NAO 

with the following answer: 

 

“There are limits as to how much an economic operator can be penalized. In case 

of unsatisfactory performance, EMC can refrain from effecting any payments at 

all.” 

 

NAO discussed the matter with its legal adviser who expressed his opinion that by 

way of remedies, apart from plant rejection, “… liquidated damages as defined in 

the contract become the only remedy.  It may well be that circumstances arise 

where such liquidated damages are not sufficient to cover the resulting harm 

adequately.  No provision is made in the contract; it is understandable that the 

bidders would have wanted to cap their liability, the problem is whether such 

capping is adequate or sufficient”. 

 

NAO likewise sought technical advice on the matter. Relevant excerpts are being 

reproduced hereunder: 

 

“… In the case of non-emission performance, the plant may still be operated but 

obviously at a higher cost to EMC and the supplier must pay a penalty. Whether 

the penalty is enough is another question…. 

 

On the other hand, it might be possible for the plant to reach the limits if it is 

operated with gasoil instead of HFO, but this would imply an extra cost due to the 

higher cost of gasoil. This is why LI recommended that EMC should at least ask 

for LDs. LI recommended that EMC should ask for LDs equivalent to the cost of 
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operating the plant on gasoil rather than HFO. This could have been a solution if 

the LDs would cover the extra cost for the whole life of the plant … 

 

Another important issue is the following. Let us assume that the Plant has passed 

the commissioning tests and is completely taken over. What guarantees are in 

place to ensure that the Plant continues to operate within the prescribed limits? 

The only guarantee that I found is in the SPTSA and comes in the form of the 

following clause: “If plant emissions of NOx, SOx, dust or ammonia emissions 

exceed the guaranteed values (as indicated in EV schedules), the affected plant 

shall be considered as not available unless EMC choose to dispatch the engines 

regardless.”   Again here, the same concept is kept of not accepting the plant 

(albeit possibly temporarily until the problem is fixed) if the limits are not kept. 

The practical effect of this is that BWSC might have to pay a penalty for lack of 

availability of the plant, but this is capped.   There is also the proviso that if EMC 

is desperate for power and decides to use the plant (or part of) despite it being 

outside the limit and risking the consequences of breaking the law, then BWSC 

are exonerated completely. There is not even a provision for holding BWSC 

responsible for any damages that EMC might suffer, such as fines for exceeding 

the limits.  It must also be pointed out that the SPTSA is only valid for 5 years.” 

 

In view of the above advice afforded to NAO by its legal and technical experts, 

the Office is concerned that the contract as signed does not offer sufficient 

safeguard for the investment being made by EMC. This concern assumes even 

greater dimensions when one considers the criticality of the nature of the project 

itself, and the urgency with which the finished (and successfully operating) power 

generation plant is required by the Corporation.  

 

NAO is aware of the fact that negotiations leading to the final contract for the 

procurement of projects of such magnitude and complexity may be difficult and 

that the successful bidder could take a firm stand. However, the fact remains that 

a comparison of both texts - namely the contract conditions as included in the ITT 

and the contract as signed - reveals that EMC consistently conceded significant 

ground to BWSC during the negotiations.  

 

 

7. Potential areas of improvement identified in the EMC-BWSC contract 

 

Part 6 of this chapter dealt with the General Conditions as included in the EMC-

BWSC contract signed in May 2009 covering the DPS Extension. The sub-section 

in question consisted of an exercise in which the General Conditions as included 

in the final contract were compared to the corresponding clauses as published in 

the ITT. 

 

This subsection, complementary to the previous one, analyses the final contract as 

signed in absolute, rather than relative, terms and features NAO’s opinion and 

comments thereon in an attempt to identify potential areas of improvement. It is 
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being recommended that, as far as possible, these be taken into consideration in 

future public procurement processes, thus ultimately ensuring better use of public 

funds. 

 

 

Section CC - General Conditions of Contract 

 

 

CC.4.4.  Drawings 

 

“The Contractor shall submit to the Purchaser for approval …such drawings … 

The period (the review period) during which the Purchaser may review … The 

Purchaser shall during the review period either specify that the Contractor 

Approval Document complies with the Contract or the extent to which it does not.  

 

If the Purchaser fails to review and respond to a Contractor Approval Document 

within the review period, then such Contractor Approval Document shall be 

deemed approved…”. 

 

In view of the spirit of cooperation that the contract is to instil in both parties, and 

of the fact that in numerous other instances, methods of notice delivery are 

availed of, prior to any remedial action being taken, NAO opines that in such a 

default on the part of the Purchaser, the Contractor should issue a notice, allowing 

a period of grace during which the Purchaser may respond to the Contractor 

Approval Document, rather than simply proceed as if the Purchaser had signalled 

his consent. 

 

 

CC.4.5. Mistakes in Drawings 

 

The two clauses, separately, cover mistakes caused through Contractor’s and 

Purchaser’s default. In the case of mistakes in drawings caused by the Purchaser’s 

actions, the Contractor is allowed an extension of time to make up for such time 

lost due to the inaccurate information supplied by the Purchaser. 

 

However, in the case of time lost due to mistakes in drawings due to Contractor 

error, no corresponding clause imposes penalties for such delays. While such a 

penalty, it may be argued, can be triggered as a default penalty mechanism, NAO 

opines that inclusion of a clause to the effect that a late delivery penalty will be 

imposed on the Contractor in such instances is considered fair and reasonable. 

 

 

CC.4.6. Assignment, Sub-Letting of the Contract and Nature of Agreement  

 

This article contains a clause that allows the Contactor the right to transfer its 

rights and obligations: 
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“The Contractor shall have the right, without the prior written consent of the 

Purchaser to assign or transfer its rights and obligations in whole or part under 

the Contract to a wholly owned subsidiary owned by it…”.  

 

NAO opines that (a) the legal implications of such a clause should be examined in 

detail, especially in view of the real possibility of unnecessary complications that 

may arise in cases of eventual problems during project implementation, the 

subsequent period covered by guarantee and/or maintenance agreement and any 

eventual need to request technical assistance after expiry of such 

guarantee/maintenance agreement; and (b) even if such a clause be included in a 

public procurement contract, such transfer from mother company (the entity that 

would have been awarded the tender) to a subsidiary (the distinct legal entity that 

would be implementing the remainder or all of the contract) should not occur 

without the express written permission of the Purchaser. 

 

 

CC.4.11. Contractor’s Default 

 

Contractor’s Default, as defined in the contract, seems to be limited to “the 

Contractor abandons the Works or otherwise plainly demonstrates the intention 

not to continue performance of his obligations under the Contract, or shall 

without reasonable excuse refuse or neglect to comply with any reasonable orders 

given him by the Purchaser in connection with the Works, or shall contravene the 

provisions of the Contract…”. 

 

NAO opines that Purchaser’s perception of bad workmanship and/or 

workmanship that is not considered up to industry/expected standards, or indeed 

established tender specifications, also is clearly included as being cases of 

Contractor’s Default and similarly subject to the same procedural remedies. 

 

The same article allows a period of 30 days’ notice during which, once informed, 

the Contractor can make amends. In view of the fact that (a) the default might be 

causing damage to assets that would eventually become the property of the 

Purchaser, (b) delays might be incurred in order to remedy any damage already 

caused/being caused by the Contractor’s default and (c) as often as not, 

completion according to the (project) planned schedule would be critical, the 30-

day notice period is deemed to be excessive. 

 

In addition, once again a clause clearly stating that any delay caused to project 

implementation would translate in late-delivery penalties is to be included. 

 

The article imposes a financial penalty on the Contractor, should he fail to 

regularise his position following the above-mentioned notice and after which the 

Purchaser would have re-contracted the remaining Works or part thereof. 

However, such a penalty is capped at 50% of the Contract Price. NAO opines that 

such a capping might not suffice to cover the damages incurred by the Purchaser. 
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CC.4.12. Termination for Contractor Default 

 

This clause allows a bankrupt or insolvent Contractor 30 days’ grace during 

which the Purchaser, although cognizant of the state of affairs of the Contractor, 

needs to wait before he can declare the Contract terminated. It is to be noted that, 

in the corresponding Purchaser’s default (SC.4), the Contractor shall have the 

right to terminate the Contract after 20 days’ notice and such notice period 

commences from the date “any proceeding is instituted against Purchaser 

seeking to adjudicate Purchaser as bankrupt or insolvent…”. NAO notes the 

inequity of the Contract conditions above and recommends that identical 

mechanisms applying identical timings and parameters are applied for both 

Contractor and Purchaser defaults in this regard. 

 

NAO’s concern expressed when commenting on Clause CC.4.11 above and 

regarding the capped penalty for liability (50% of Contract Price) is likewise 

deemed pertinent in this instance. 

 

 

CC.4.16. Access to, Use and Possession of Site 

 

NAO recommends that any financial compensation, award and/or remuneration 

be quantified clearly and without any leeway for eventual interpretation. This is 

even more of a necessity when the fiscal amounts in question may be very 

significant. The Office, as such recommends avoidance of vague terms such as 

those included in this Clause - wherein Contractor is being guaranteed 

compensation in the form of a “payment of any such Cost plus a reasonable 

profit”. While ‘Cost’ needs to be established on the basis of authenticated 

documents, raised by the Contractor or his Delegate(s), duly certified and 

endorsed as correct by the contracting authority, the “reasonable profit” element 

needs to be pre-established and agreed to by both parties at the time of the pre-

contract signing negotiations. 

 

 

CC.4.26. Tests on Completion 

 

The issue of capped LDs has already been raised in the previous section. On the 

one hand, NAO appreciates that it would be difficult to negotiate LDs higher than 

the contracted 15% with a Bidder. However, it is pertinent to note that, as 

reported in the Section dealing with differences between the contract conditions in 

the ITT and those signed, NAO’s legal and technical experts expressed their 

doubts whether the capped 15% is, in effect, adequate and sufficient. 

 

NAO recommends that, while some form of capping cannot be avoided, 

Contracting Entities should ensure that such capping is not limited in a way as to 

result in financial loss to their account. 
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In the particular case of CC.4.26, once the Contractor’s maximum liability for 

LDs was quantified, being 10% for delays, 15% for performance worse than 

guaranteed and for the two combined, the clause would have been clearer and 

more complete had the statement contemplating rejection in Enclosure 3, to which 

Article CC.4.26 refers, been included. The Enclosure 3 statement being referred 

to reads: “Rejection for Under Performance - Should the sum of liquidated 

damages for performance be higher than 20% of the Contract Price, the Owner 

shall have the right to reject the Plant before Taking Over.” 

 

NAO further recommends that issues related with Plant Rejection are well 

examined by contracting authorities prior to including pertinent contract 

conditions and clauses.  In connection with the contract in question, NAO’s 

technical expert expressed his doubts whether the contract conditions are robust 

enough to allow the Corporation to reject the plant, should the eventuality arise. 

The expert’s query in this regard concerns the outcome should the plant not reach 

the emission limits.  Although the Contract specifies that this would not be taken 

over (referring to the entire plant), the question that arises is what would happen 

in practice to the parts that would have already been taken over previously and 

paid for.  It is to be noted that the Contract contemplates partial take-over.  

NAO’s legal expert likewise supported this opinion: “The problem created by the 

contract is that taking over is not contemplated as an all or nothing event, but as 

a gradual process depending on progress of works. Once a section is taken over 

and payment affected it may be difficult to reverse the situation even if the holistic 

project is not acceptable at the end. The problem does not seem to have been 

specifically tackled in the drafting and this seems to be a weakness … It is in this 

respect that the contract should have made specific provision.” 

 

Clause (v) of CC.4.26 contemplates bonuses for “achieving take over earlier than 

Time for Completion”, that is, early-completion rewards. It is to be noted that, 

while LDs, as explained above, are capped, early completion bonuses, set at 

150,000 Euro per week that the Plant is completed before the Time for 

Completion, are not similarly capped. NAO recommends that in the drafting of 

public procurement contracts, concepts are applied in a streamlined fashion - if 

penalties are capped, then rewards should be similarly specifically capped. 

 

 

CC.4.27. Taking over 

 

This clause contemplates partial taking over. NAO’s opinion on the matter of 

partial take-over, supported by technical and legal expertise, when combined with 

the right of the Purchaser to eventually reject the Plant if this does not meet pre-

established levels of operation (eg emissions), has been previously expressed in 

NAO’s comments and recommendations on CC.4.26 above. 
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CC.4.29. Defects after Taking Over 

 

This clause binds the Contractor to make good for any defect due to manufacture, 

defective design, materials or workmanship for a period of 12 months from take-

over of the works or the relevant part thereof. Following such making good, a 

further period of twelve months is restarted for the affected part of the plant.  The 

Contract contemplates, however, that the maximum period that such cover, 

termed ‘Defects Liability Period’ can span is 36 months from date of taking over.  

 

NAO opines that EMC should have ensured the Contract established the 

procedure that would be followed in case problems continue occurring after the 

expiry of the 36 months in question.  

 

Questioned on the matter, EMC answered: “Should the same failure occur 

repeatedly, Contractor shall be required to redesign the faulty plant or replace it 

with one of better quality pending release of the performance bond.” 

 

While EMC may make recourse to blocking release of the performance bond, 

NAO opines that the Contract would have been more transparent and clear had 

the escalation process been built into the contract clauses. 

 

 

CC.4.34. Statutory and Other Regulations 

 

The clause deals with regulatory notices, consents, approvals and transfers that 

may be required for the continuance of the Contract and imposes the obligation of 

serving same on the Purchaser. The Purchaser is likewise charged with the duty of 

obtaining planning, zoning and similar permissions. 

 

The clause protects the interests of the Contractor by stating that “the Purchaser 

shall indemnify and hold the Contractor harmless against and from the 

consequences of any failure to do so”, the reference being to the obtaining of the 

permissions as per above. 

 

NAO notices with grave concern that, while the Contractor’s interests are catered 

for as per above, the Contract does not contain any clauses that would come into 

effect in the eventuality that the Purchaser fails to obtain the necessary 

permissions. NAO strongly recommends that the inclusion of such clauses in 

future contracts is a necessity that contracting authorities and the DoC cannot 

afford to ignore in public procurement contracts, especially in view of the fact that 

an EIS, at least in this instance, was not carried out before contract signing.  
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CC.4.35. Arbitration 

 

This clause deals with arbitration, suggesting that ‘friendly’ negotiation between 

the parties should prevail in settling disputes and, simultaneously, determining the 

escalation process in case such measure does not achieve the desired result.  

 

Final settlement, to the exclusion of legal proceedings, is to be determined under 

the Rules of Conciliation and Arbitration of the International Chamber of 

Commerce, with the venue of arbitration being determined to be England. 

 

At this stage, one needs to keep in view that the Malta Arbitration Centre, that 

was set up to promote and encourage the conduct of both domestic and 

international commercial arbitration, and which functions independently and 

autonomously of Government, offers such services.  

 

EMC’s views on the matter were solicited.  EMC expressed its opinion thus: 

“This is a standard procedure in international contracts where a neutral forum is 

mutually agreed to. This is compatible with procurement regulations, and is 

consistent with international conditions of contract such as FIDIC, which are 

recognised by the DoC.” 

 

DoC’s comments were likewise solicited.  DoC’s response, when asked whether 

disputes should not have been handled by the Department and the GCC, and 

whether it was normal for the Maltese Government to accept foreign arbitration, 

was: “... there may be cases where contractors will not accept the position of the 

contracting authority and DoC. The instruments used to settle such disputes are 

arbitration or legal action at the courts. In many cases arbitration is carried out 

locally but there are cases where contracts refer to international arbitration 

centres”. 

 

NAO recommends that, once project implementation is being carried out on 

Maltese territory and is being financed through Maltese public funds and/or 

administered by Maltese authorities, any recourse to arbitration in case of dispute 

unresolved through friendly negotiations by the contracting parties in public 

procurement contracts be preferably referred to the Malta Arbitration Centre. 

 

 

CC.4.38.1. Down Payment Guarantee 

CC.4.38.2. Performance Security 

 

These clauses cover the Down Payment Guarantee, amounting to an initial 15% 

of the Contract Price and eventually reduced according to agreed project 

milestones, and the Performance Security set at 10% of the Contract Price and 

eventually reducing to 5% once the plant is taken over. While the contract 

stipulates, in both instances, that the instruments are to be issued by “a financial 
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institution acceptable to the Contractor and the Purchaser” it is noted that the 

institutions specifically referred to by name are Danish, as is BWSC.  

 

Again, NAO opines that the same concepts should be applied throughout when 

drafting contracts - if arbitration is set, obviously at the Bidder’s insistence, to 

take place in a country that is neutral, avoiding recourse to the services of 

reputable centres operating in the country where the project is to be implemented, 

it is likewise recommended that the Purchaser would insist that the financial 

institution would not be one registered in the same country as that from which the 

Contractor runs his operations. 

 

 

CC.4.40.  Regulatory Permits 

 

This clause puts the onus on the Purchaser to obtain the necessary permits from 

the various authorities for both the construction and the operation of the Plant. In 

doing so, the Contract, and hence the Contractor, is taking cognizance of the fact 

that the Purchaser, in this case EMC, is simply an operator in the field, albeit the 

Corporation is state owned, and as such is a distinct entity from the pertinent 

regulatory bodies such as those listed in the Clause, namely MEPA, MRA and 

OHSA. 

 

The opening sentence of the clause reads: “The plant and works shall be subject 

to the approval of various regulatory authorities …”. NAO does not question this 

statement - on the contrary, the Office positively notes the element of 

transparency and equity being applied with no special privileges being allowed to 

the operator, despite state ownership. 

 

However, as per NAO recommendation expressed in CC.4.34. (Statutory and 

Other Regulations) above, the Office has one major reservation in this regard. 

 

The contract in question involves large capital expenditures and is technically 

complex, impinging as it does on sensitive issues of national, European and global 

importance such as the environment and the protection thereof.  

 

It is a well known fact that the contract was signed by EMC before the 

Corporation had obtained the necessary permits, even covering construction, let 

alone operation, of the Plant and its combined abatement systems. 

 

While the sequence of events is debated in other chapters of this Report, NAO 

expresses its deepest concern regarding the fact that there is no one condition in 

the contract that stipulates the process to be followed in the eventuality that the 

authorities do not issue the permission for the construction of the plant. 

 

EMC’s comments in this regard are that: “The site is part of a designated power 

station and the plant conforms to all relevant EU directives so there is no reason 
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why such permits should not be obtained. … The process of carrying out the EIA 

could only commence once the plant was selected. It would be impossible to apply 

for a permit without the plant having been chosen beforehand.” 

 

Whilst taking note of EMC’s stand in this regard, NAO still notes that the 

Corporation does not seemingly have any contingency plans should the 

construction permit not be issued. The Office strongly recommends that a stage in 

the process that is so critical and fundamental to the outcome of the entire project 

be given serious consideration in future procurement contracts. 

 

 

Section SC - Special Conditions of Contract 

 

 

SC.4.  Purchaser’s Default 

 

NAO has commented on SC.4 in the previous section (Purchaser and Contractor 

Defaults), dealing with changes between contract conditions as included in the 

ITT and those eventually featuring in the contract as signed. In the case of SC.4, 

this had not featured in the original (ITT) contract conditions and was, according 

to EMC, intended to balance the obligations of the two parties. EMC further 

stated that the Clause had been adopted from FIDIC Conditions of Contact Clause 

15. SC.4 was reproduced in full in the mentioned section.  

 

Perusal of the conditions of SC.4 demonstrates that very strict terms regulate 

Purchaser’s actions and allow the Contractor adequate access to remedial action 

in case of various categories of Purchaser Default. NAO, in the section mentioned 

above, opined that the corresponding clauses covering Contractor Default, namely 

CC.4.11 and CC.4.12, were much more ‘lenient’ and afforded (a) the Contractor 

more leeway in action and (b) the Purchaser less possibility to take remedial 

action.  

 

In this regard, NAO again recommends that a consistent line of thought/concept 

be maintained when drafting contracts. In this particular instance, if Purchaser’s 

Default was extracted from FIDIC, pertinent clauses covering other aspects of the 

DPS Contract, especially Contractor’s Default, should have likewise been sourced 

from FIDIC. 

 

Both EMC and DoC seem to find comfort in the fact that various mechanisms and 

clauses of the contract were based on FIDIC. NAO had, in a previous PAC-

commissioned enquiry related to major construction works, received advice from 

the technical expert commissioned specifically for that enquiry as follows: 

 

“One could argue that the FIDIC form of contract could be modified to suit a 

specific procurement and approvals process… However, experience has shown 

that it is a mistake to take a standard form of contract, and to tweak it without an 
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overall appreciation of the basic philosophy of that form of contract. A FIDIC 

contract which has been tweaked is no longer a FIDIC contract, and therefore no 

longer gives the guarantee that a standard form of contract could give, or the 

comfort of the case-law which can guide the resolution of unforeseen 

circumstances.” 

 

NAO recommends that Purchasing Authorities and DoC alike take heed of the 

above technical advice. 

 

 

SC.6.3. Consequences of Force Majeure 

 

This clause protects the Contractor in cases of non-ability to perform due to force 

majeure. While NAO accepts the logic of the clause and likewise accepts that the 

Contractor be granted an extension of time if such circumstances/events cause a 

delay that will impinge negatively on project completion date, NAO cannot agree 

with the additional condition that allows for “payment of any such Cost
14
, which 

shall be included in the Contract Price”. 

 

Force Majeure, by definition, is an exceptional event or circumstance that is 

beyond both Parties’ control, could not have been reasonably avoided and is not 

attributable to them. For this reason, NAO cannot comprehend why any financial 

loss sustained by the Contractor by way of force majeure should be made good by 

the Purchaser. For this reason, NAO recommends that such a clause entitling the 

Contractor to reimbursement is no longer included in future procurement 

contracts. 

 

 

SC.7.   Delays by Authorities 

 

It is an established fact that EMC is simply an operator in the field of electricity 

generation, despite the fact that the Corporation is state owned. For this reason, 

EMC is still required by law to follow all procedural steps required by any other 

company, even private sector entities, interested in implementing a project.  

 

NAO, in making recommendations on Clause CC.4.40 (Regulatory Permits) 

above, commented on this issue, highlighting the fact that EMC is a distinct entity 

from the pertinent regulatory bodies and public authorities. 

 

Thus, the reason for inclusion of Clause SC.7 in the DPS contract is enigmatic. 

The clause reads: 

 

“If the following conditions apply, namely: 

 

                                                           

14
  Suffered by reason of such Force Majeure. 
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(a) the Contractor has diligently followed the procedures laid down by the 

relevant legally constituted public authorities in Malta; and either 

 

(b) these authorities delay or disrupt the Contractor’s work; or 

 

(c) the delay or disruption was unforeseeable, then the Contractor shall give 

notice to the Purchaser and shall be entitled to: 

 

(d) an extension of time for any such delay or disruption under CC.4.24 

(Extension of Time for Completion), and 

 

(e) payment for any Cost in connection with resulting from such delay or 

disruption, which shall be included in the Contract Price.” 

 

NAO fails to comprehend why any delay/disruption imposed by local authorities, 

when the Contractor would have “diligently followed the procedures laid down by 

the relevant legally constituted public authorities in Malta” should be blamed on, 

and paid for by, the Purchaser.  It is strongly recommended that such a clause will 

not be included in future public procurement contracts. 

 

 

SC.11.1. Commencement of Work 

 

This clause sets the Commencement Date as being conditionally achieved (subject 

to other provisions of the Contract) when four conditions are fulfilled. Three of 

these conditions refer to actions that need to be taken by the Purchaser, while one 

refers to an obligation of the Contractor. 

 

This notwithstanding, the clauses following these conditions assume that non-

achievement of the Commencement Date must be per force due to Purchaser 

default and remedies listed are solely to the benefit of the Contractor. 

 

It is recommended that, in formulating such clauses, contracting authorities 

exercise greater care and diligence to ensure that all and any escalation processes 

defined in the contract sufficiently cover all possible eventualities and defaults. 

 

The same clause refers to the (project) delivery date, being defined as a function 

of the Commencement date. While referring to “other provisions of this Contract 

relating to the obligation on the Contractor to deliver by a fixed period from the 

Commencement Date”, the previously-referred to Purchaser obligation to have 

obtained “all approvals and project related permits … from the authorities as 

required to commence the Work… as set forth in the Contract and are in full force 

and effect, by the time required by the Master Schedule” features again, very 

clearly putting the onus on, in this case, EMC, an operator, to obtain the necessary 

licences, and charging the account of the Purchaser should all the conditions 

placed upon him are not satisfied within “the respective deadlines”.  
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NAO again recommends that once EMC is simply an operator and not a 

regulatory body commissioning works, the Corporation, as Purchaser, should not 

be unconditionally made to pay for any delays, regardless of nature, that may be 

encountered in the issuance of the required legislative permissions and licences. 

While the fault for such delays may not lie directly with the Contractor or the 

proposed project design, it may likewise not lie with any act or omission on the 

part of the Purchaser. 

 

 

SC.11.3.  Taking over in Sections 

 

This clause stipulates that Works may be delivered or taken over in parts. 

Provision for the reduction pro-rata of the Contractor potential liability for 

liquidated damages is included. However, there are no conditions defining the 

process to be followed should, despite this gradual take-over, a total plant 

rejection by the Purchaser be necessary. 

 

As has been amply discussed in CC.4.26 (Tests on Completion) above, NAO’s 

legal and technical experts expressed their reserves in this regard. NAO 

recommends that henceforth contracting authorities ensure that adequate clauses 

are built into public procurement contracts that enable the Purchaser to exercise 

his right to reject a completed project, despite having previously taken over 

sections/parts of it. Such a right will have to have the supporting mechanism to 

determine resolution, and should take into account any and all monies that would 

have been paid by the Purchaser to the Contractor with each Taking-Over 

Certificate issued.  

 

 

SC.17.  Limitation of Liability 

 

This clause limits Contractor to Purchaser liability under or in connection with the 

Contract to 50% of the Contract Price. In view of the fact that such a capping may 

not suffice to make good for the damage sustained by the Purchaser, it is 

recommended that in future contracts such capping be increased to the equivalent 

of Total Contract Price. 

 

NAO feels it pertinent to point out that, in this particular instance, the opted-for 

solution, in its combined entirety, is an untested prototype.  As stated previously 

in this Report (Point 2, EMC Technical), NAO opines that such a choice increases 

the level of project inherent risk. NAO feels this to be another reason for which, 

in this particular contract, capping of Contractor liability at 50% should not have 

been accepted by the Purchaser.  

 

 

 

 



Enemalta Tender for Generating Capacity                                                                    Enemalta Corporation                        

    

104 

Enclosure No. 3.2. Liquidated Damages/Bonuses for Delivery and/or 

Performance Guarantees 

 

 

Delivery 

 

In case of late delivery, a mechanism was devised to calculate liquidated 

damages. Such mechanism is capped at a maximum of 10% of the total Contract 

Price. 

 

In the alternate case of early completion, the bonus, set at 150,000 Euro per week, 

is not similarly capped. 

 

In addition, NAO has already expressed its opinion that early completion 

constitutes, in itself, a bonus to the Contractor. The entitlement of a financial 

bonus payable to the Contractor by the Purchaser is not deemed necessary. 

 

 

Liquidated Damages/Bonus for Performance 

 

Liquidated damages for non achievement of guaranteed performance cover: 

 

o shortfall in net electrical output; 

o higher than guaranteed heat rate; and 

o higher than guaranteed CO2 emissions. 

 

For each of the three parameters above, mechanisms of measurement and the unit 

amount of LDs to be applied are specified in detail. However, it is to be noted that 

each LD is capped. The capped (individual) maximum for each parameter is 5%. 

Furthermore the sum total of LDs payable for delay and performance is limited to 

15% of the Contract Price. 

 

It is to be noted that Enclosure 3.2. clearly specifies that, notwithstanding the 15% 

capping above, should the sum of LDs for performance be calculated (before 

capping) to be higher than 20% of the Total Contract Price, it would be within the 

Purchaser’s rights to reject the Plant before Taking Over. 

 

Notwithstanding the above condition, NAO legal and technical experts have 

expressed their concern on the adequacy of the capped limits. This features in 

CC.4.26 (Tests on Completion) above and in Section 6 of the EMC Technical, 

under ‘Liquidated Damages’. 

 

NAO recommends that, henceforth, despite the fact that bidders may resist 

increasing the capping of LDs, Procuring Entities exercise their negotiation skills 

and their vantage position as purchasers to achieve such higher capping. 
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NAO reiterates its awareness of the fact that concluding contractual agreements 

covering capital projects of substantial financial expenditure and of a relatively 

high degree of technical complexity requires considerable negotiation skills on the 

part of the contracting authorities. It is being recommended that all such 

Authorities involved in purchases of this nature invest in HR and bring on board 

the necessary expertise and skills necessary for the conclusion of contracts, 

through fair and equitable negotiations, that are of benefit to themselves and to the 

taxpayer whose money they are spending.  Moreover, NAO reiterates its previous 

recommendation that the DoC should also play an active role during such 

negotiations leading to the signing of agreement. 

 

 

CONCLUSION 

 

NAO’s exercise revealed a number of shortcomings, both administrative and technical in 

nature, in the manner with which EMC managed the tendering process. The Office 

believes that greater diligence and familiarity/compliance with prevailing legislation 

would have avoided several of the mistakes made. In addition, NAO opines that better 

communication and synchronisation between the respective contracting authority  and the 

DoC, as the main overseer of public procurement, would have likewise ensured a 

smoother process, less open to controversy and perceived as being more transparent and 

equitable. 

 

What follows is a list of the more salient shortcomings identified: 

 

o Adoption of the negotiated process by EMC without having first obtained assurance 

of DoC’s approval. 

 

o EMC’s lack of formal recording and authorisation of critical decisions such as that 

to implement the 25:75 weighting model for bids evaluation. 

 

o EMC Chairman’s holding his position despite the declared conflict of interest. 

 

o Lack of diligence in vetting external consultants engaged to conduct an independent 

evaluation prior to engagement. 

 

o Conceptual shift from the original demand for tried and tested combinations to the 

acceptance of untried combinations, basing on theoretical assumptions. 

 

o Non-compliance with own tender clauses - changing tender specifications after 

closure of the Preliminary Bid and failing to individually notify unsuccessful 

bidders. 

 

o EMC’s weakened position during negotiations carried out prior to signing of the 

final contract with the successful bidder.  This resulted in an agreement considered 

by the NAO to be too much in favour of the selected tenderer. 
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RECOMMENDATIONS 

 

NAO stresses the need for more consistent communication and synchronisation between 

the DoC and the contracting authority involved. The spirit of the law, wherein the 

Department is meant to serve as an overseer and to guide procuring entities ensuring 

these comply with prevailing legislation needs to be respected. In addition, such 

communication would have avoided a number of occurrences that manifested themselves 

during this tender process and that led to much controversy and debate. 

 

EMC and all procuring entities should acknowledge the fact that, especially in the initial 

stages of the planning of a project, a number of critical decisions are taken, at times on a 

highly technical level.  In view that public monies are spent in realising these projects, it 

is mandatory that efficient recording systems be utilised to ensure that all such decision 

making is recorded and duly filed, to include working and technical papers supporting the 

decision and the eventual authorisation process. 

 

NAO recommends that any person occupying an official position such as a member of a 

short-listing/evaluation/adjudication board or a member of a Board of Directors who feels 

that he has a conflict of interest, whether real or perceived, should, in the interests of the 

board he serves on, resign with immediate effect.  Failure to do so may end up with a loss 

of credibility of the person in question and of the entity when such a conflict of interest 

becomes public domain. 

 

Public procurement tenders contain a declaration form that prospective bidders must fill 

revealing whether they would have been previously found guilty of unprofessional 

conduct. When Procuring Entities resort to direct orders, it is even more imperative that 

the entities request such statement from their suppliers/service providers. In cases, as the 

one being investigated, where the services being sought were those of an independent 

referee, such declarations by the prospective suppliers/service providers should be 

extended to ascertain that the chosen referee is indeed independent and free of any ties, 

perceived or actual, with any of the firms whose proposals it would be asked to evaluate. 

 

Mandatory tender specifications are inviolable, for tenderers and for the contracting 

authority alike.  NAO recommends that once a contracting authority clearly issues a set 

of specifications, such specifications are invariably adhered to.  

 

Likewise, compliance with tender conditions on the part of Contracting Entities is a 

necessity, if the corporate image of the Entities and of the DoC is to be safeguarded.  

 

Finally, while it is accepted that bilateral negotiations and bargaining form an integral 

part of such a complex and costly contract, it is a well established fact that, invariably, 

Contractors employ personnel who are highly specialised in such matters and possess 

strong negotiation skills. It is imperative that, in a similar manner, contracting authorities 

invest in the employment of officials who can negotiate at par with their counterparts, so 

as to ensure that any contract signed represents good value-for-money for the contracting 

authority. 
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CHAPTER TWO:   THE ROLE AND FUNCTIONS OF THE DEPARTMENT OF 

CONTRACTS 

    

 

 

1. “OPEN/RESTRICTED” vs “NEGOTIATED” PROCEDURE 

 

Before starting this analysis NAO feels the need to clarify a term that will feature 

prominently throughout this section, namely, the negotiated procedure.   

 

One will be sufficiently familiar with the classic procedure utilised in the 

tendering evaluation, adjudication and award of public contracts known and 

referred to in the Regulations as the open or restricted procedures.   Up to now, 

this has been by far the most common mode for a contracting authority to secure 

a public contract on its own terms.  Open procedures essentially provide for 

unrestricted and unhindered open competition, are preceded by a published call 

for competition in the contract notice and, applied properly, should ensure the 

best possible choice by a process of publicly conducted successive eliminations 

of non-compliant elements on three distinct levels.  These levels correspond to 

three sealed packages that together make up the bid: (a) the Bid Bond; (b) 

Technical Specifications and (c) Price Schedules. 

 

In sharp contrast, the definition given in both Legal Notice 177/2005 and Legal 

Notice 178/2005 to “negotiated procedure” is one where the contracting entity 

“consults the economic operators of its choice and negotiates the terms of the 

contract with one or more of these”. 

 

In such cases, no prior call for competition is usually published.  Instead, a 

Request for Proposals is issued and a solution negotiated with applicants 

individually.  As the name implies, the procedure itself ends up being negotiated 

between the contracting parties.   Apart from excluding open competition, the 

risk exists that a recommended solution, presented to the General Contracts 

Committee, would itself have been shaped in a closed context that might have 

favoured one over some other bidder, and possibly over the best interests of the 

contracting authority itself.  Negotiations imply and do not exclude the possibility 

of concessions on crucial safeguard contract clauses, and even on pricing.   

 

The fact that the negotiated procedure is relatively new may explain the lack of 

experience, leading to certain administrative shortcomings which both the DoC 

as well as the contracting authority itself seem to have suffered from during this 

tendering process.  As illustrated throughout this Report, some of these 

shortcomings could have been avoided through enhanced collaboration between 

the two entities involved in the procurement process - a crucial factor which 

seems to be often lacking.  Assuming that such procurement procedure will 

become more widespread over time, the NAO strongly feels that all stakeholders 

involved need to be adequately trained on how the negotiated procedure may be 
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effectively managed in a transparent and equitable manner, thereby decreasing 

the risk of controversy or allegation with which this particular tendering process 

was afflicted. 
 

 

2. ROLES, FUNCTIONS AND RESPONSIBILITIES OF THE 

DEPARTMENT OF CONTRACTS AND OF THE GENERAL 

CONTRACTS COMMITTEE  

 

According to the Department of Contracts, its functions and responsibilities 

essentially do not extend beyond monitoring that the adjudication process is 

carried out by the contracting authority in a transparent, fair and non-

discriminatory manner, and if so to approve it.  On the basis of present 

procurement regulations, the NAO questions this position. 

 

For this reason, this Office cannot concur, as explained further below, with 

DoC’s contentions that: 

 

o “tender documents were, through long established agreements, never vetted 

by Department of Contracts; 

 

o to ignore a written request for adopting the negotiated procedure can only 

be interpreted as disapproving it; or 

 

o shifting the negotiated procedure, midstream, to the three-package system 

automatically converts the procedure to a competitive dialogue”. 

 

The DoCs’ and GCC’s roles and functions, as expounded in the relative 

regulations (see Appendices 5 and 6 respectively), imply - even if they do not 

explicitly express - much more than is being admitted to by DoC.  In its role as 

regulator, the Department of Contracts is obliged by law to execute a 

fundamental function in the whole tendering process, from pre-tendering to the 

conclusion, award and signing of the contract.  These monitoring and regulatory 

functions in NAO’s opinion go beyond a passive supervisory role.  Obviously, 

adopting such a proactive approach necessitates that the Department of Contracts 

should be well resourced, especially both in terms of quantity as well as quality 

of human resources, including the engagement of ad hoc experts if deemed 

necessary, to execute its functions and responsibilities, including but not limited 

to: 

 

a. Pre-tender vetting of the tender documents or dossier starting from the 

contract notices presented for publication in the Official Journal of the 

European Union (EU), as well as contract clauses, terms and conditions.   

Such vetting should proceed from three distinct aspects each of which may 

impinge on various functions and decisions, discretionary powers, and 

direction of the DoC, namely (i) the legal, (ii) the technical, and (iii) the 

financial perspective. 
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b. Effective communication in being able to address in a timely manner all 

queries submitted to the DoC by contracting authorities, particularly 

regarding the procurement method to follow in accordance with procedures 

established by prevailing EU and local rules and regulations; attentively 

responding to complaints and/or objections or appeals lodged by tenderers 

that may come to the Department’s attention; as well as ensuring prompt and 

timely communication of decisions to all tenderers involved in a particular 

process.  

 

c. Keeping  good oversight and constant monitoring of the process by liaising 

with contracting authorities and attending key meetings the latter may have, 

whether with bidders or not, and ensuring that proper minutes and other 

audit trails of relevant proceedings and developments are duly kept and filed 

for future reference. 

 

d. Ensuring that prerogatives, rights and actions reserved or implied by 

regulations as an exercise of its proper official functions are safeguarded 

throughout the process and remain intact afterwards, that is over the life of 

the contract awarded. 

 

e. On rectifying matters that may impinge on a correct interpretation and 

application of selection or award criteria and their implications in guiding 

Procurement Boards and GCC in their deliberations. 

 

Coming back to the question of the negotiated procedure, it results to the NAO 

that EMC had communicated in writing in advance to the DoC their intention of 

proceeding in that direction, and had even asked for guidance and/or approval.  

With the benefit of hindsight, the NAO feels that rather than leaving that 

correspondence unanswered, it would have been more appropriate for the DoC to 

request the Corporation to submit valid reasons for proposing such a choice, and 

then considering if those motivations were in line with the regulation’s 

requirements for allowing that procedure.   

 

In view of the above, the NAO fails to understand how the DoC seems to have 

given little or no priority to the following considerations: 

 

a. the complex nature of the project; and/or  

 

b. the necessity to seek approval from the Prime Minister to appoint Special 

Contract and Adjudication Committees including additional members whose 

technical expertise measured up to the task, as provided by legislation.   

 

Throughout this process, for reasons never disclosed to the NAO, DoC opted 

against applying or executing any of its functions under the regulation to 

suspend, cancel and restart procedures in at least two instances: 
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a. When in August 2008 the negotiated procedure had been under way for 

almost two years, the DoC came to the conclusion that the procedure needed 

to be changed.  The consequential decision by the DoC to incorporate the 

three package system characteristics of open procurement with the 

negotiated procedure at practically the concluding stage of negotiations, 

when a preferred bidder had already been identified by EMC, cannot be 

endorsed by the NAO. Considering everything, it is felt that for 

transparency’s sake it would have been more appropriate to cancel 

proceedings and re-issue the tender.  This could have avoided so much 

controversy and allegations with which this tender has been shrouded and 

which could possibly dent in an extremely harmful manner the necessary 

trust in the public procurement process. 

 

b. After the issue of Legal Notice 2/2008 amending the principal regulations to 

the Environment Protection Act (LN 329/2002) concerning emission levels 

on diesel engines, it had become apparent that the tender’s specifications 

were effectively being changed.  In the interest of transparency, it is felt that 

the process should have been restarted, if anything, once again, avoiding 

most of the controversy related to such change in specifications. 

 

It results to the NAO that in various instances, concessionary arrangements were 

concluded bilaterally in negotiations between the contracting authority and the 

successful tenderer without any participation or input whatsoever on the part of 

the DoC.  This notwithstanding the fact that the DoC is defined as the “chief 

purchasing body” in the regulations and it is felt that such responsibility is 

applicable also at the final negotiating stage culminating in the actual signing of 

the agreement.  Thus, DoC is bound by law to review the contract before this was 

signed.  This could have brought to its attention the fact that EMC was conceding 

ground - as shown through a comparison of the relevant contract conditions as 

included in the tender and those eventually included in the contract signed - to the 

successful bidder as has been amply demonstrated in Chapter One dealing with 

Enemalta Corporation. 

 

Value for Money:  In adjudicating offers submitted for public tenders, the 

responsibility of the General Contracts Committee is not restricted to evaluating 

the most economical and advantageous offer but is also to ensure that value for 

money is obtained.  This is clearly stated in Legal Notice 177/2005, Part X, 

Regulation 80(b) (Appendix 6) which stipulates that “the Contracts Committee 

shall evaluate reports and recommendations submitted by contracting authorities 

and make definite recommendations for the award of contracts ensuring that the 

best value for money at lowest possible cost is attained”. Value for money 

essentially means that prices being quoted are in line not only with competing 

bids but also in relation to prevailing market prices.  Such safeguard, which is 

applied by various contract departments/agencies in other countries, is obviously 

meant to ensure that public funds are used in the best manner possible.  

Incidentally, it has come to the knowledge of the NAO that various bids for a 
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power station in Burkina Faso (including one by BWSC itself) were recently all 

refuted since prices being quoted were deemed “to be between 30 and 50 per cent 

above world market prices, an assessment based on a World Bank study of price 

levels for diesel power stations” and thus not constituting adequate value for 

money (Development Today - 25 September 2007 - Appendix 7). 

 

Appointment of a Special Contracts Committee:  The functions of Contracts 

Committees are defined in Part X of the Public Procurement Regulations.  Inter 

alia Contracts Committees shall “advise on all matters relating to public 

contracts” and “evaluate reports and recommendations submitted by contracting 

authorities and make definite recommendations for the award of contracts …”.  

However, Regulation 9(1) of Legal Notice 177 of 2005 states that “where the 

Prime Minister determines that the adjudication of tenders for the award of any 

particular contract requires special expertise, skills or other specialist 

knowledge, he may appoint a Special Contracts Committee for the award of that 

public contract”.   Given the complexity and high degree of technical element 

involved in the power station tender, this Office questions whether the General 

Contracts Committee evaluating this tender had the necessary technical/financial 

expertise to reach an informed decision on the award of the tender.  One is 

justified in asking, especially considering the complex technical, financial and 

environmental issues involved, whether the presentation given by Enemalta 

officials to the GCC was sufficient for the Committee to come to a meaningful 

decision on a tender which is set to cost the taxpayer around 200 million Euro.  

NAO fails to understand why experts in the areas involved were not engaged to 

assist the GCC, as in the case of other major public contracts where such 

expertise was deemed extremely important. 

 

Complaints Lodged:  In May 2008, Bateman Litwin’s legal adviser wrote to 

Enemalta alleging that his principals had information that their bid was no longer 

being considered and that, in fact, “Enemalta may have initiated or are about to 

initiate direct negotiations with our two competitors”.   Moreover, “not having 

received any communication from yourselves or from the Director of Contracts 

that my principals’ bid is no longer being considered - indeed not having 

received any communication whatsoever over the past several weeks  - they are 

eager to ascertain what the situation is with regard to their offer …”.   The letter 

was copied to the Minister for Infrastructure, Transport and Communications and 

the Director General (Contracts).  When questioned as to whether any remedial 

action should have been taken by the Department of Contracts at this stage, the 

DoC stated that “requests for pre-contractual remedies must be addressed to the 

Director of Contracts and to nobody else.  Furthermore, appellants must specify 

what s/he is expecting”.  No investigations regarding the allegation made by 

Bateman Litwin were, in fact, carried out by the Department of Contracts.  This 

Office feels that for the sake of transparency the Department of Contracts should 

give due consideration to all allegations of irregularities - whatever the source, at 

whatever stage of the tendering process or whether referred to the Department 

directly or otherwise.  
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3. SELECTION AND AWARD CRITERIA 

 

Our understanding of contracts selection criteria is that the financial factor is a 

deciding one all other things (viz. the technical and environmental aspects) being 

equal.    

 

In the case under review, the fact that the bidders were requested to submit fresh 

financial offers at the moment when the negotiated process was diverted to a 

process more akin to the “open” procedure resulted in a hybrid process which, 

strictly speaking, not being entirely in line with current procurement regulations, 

may have led to considerable uncertainty as regard correct application of 

procedures. 

 

As already stated, the NAO is not fully satisfied that GCC could have been in an 

adequate position to endorse or otherwise a project of this magnitude and 

complexity simply on the basis of a Power Point presentation.   

 

 

CONCLUSION 
 

Our findings have identified a number of administrative shortcomings throughout the 

procurement process most of which, admittedly with the benefit of hindsight, could have 

been averted had both DoC and EMC been adequately prepared and fully resourced for 

such a challenging task. 

 

During the course of the inquiry this Office also noted the apparent lack of experience 

and expertise on the part of the DoC in connection with certain forms of procurement, 

such as the negotiated procedure. Moreover, the new legislative requirements emanating 

from Malta’s membership to the EU have put the DoC on a steep learning curve.  The 

NAO hopes that the lessons learnt during this inquiry will be found useful, especially by 

the DoC itself, in future procurement cases, thus ensuring a fair and equitable 

procurement process avoiding, as far as possible, similar controversies and allegations.  

Amongst other negative consequences, such allegations eradicate in no small measure the 

necessary trust and confidence which all public procurement entities need to enjoy. 

 

As already stated, the NAO makes its observations with the usual benefit of hindsight on 

its side and in full awareness of the fact that various changes in the legislative framework, 

particularly those related to EU membership, had been carried out just prior to the issue 

of the tender in question.  Moreover, it is undeniable that the three-month vacancy in the 

Headship position at the Department of Contracts, which occurred soon after the 

commencement of this particular tender, somehow complicated matters even further.  

Together, all these factors contributed in no small measure to the observed shortcomings 

which were further exacerbated through the apparent lack of coordination, particularly at 

crucial stages during the tendering process, between DoC and EMC. 
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RECOMMENDATIONS 

 

To ensure a smoother operation and avoid similar shortcomings, the Department would 

be well advised to ensure that: 

 

o more effective lines of communication are established between the Department and 

respective contracting authority to ensure ongoing collaboration and coordination; 

 

o external technical expertise is sought and/or ad hoc boards are set up whenever 

projects of this magnitude and complexity are involved;  

 

o the selected bid constitutes value for money in an absolute manner and not just in 

respect of tenders submitted; 

 

o the statement on Excluding Circumstances in terms of Regulation 49 of the Public 

Contracts Regulations is invariably requested and vetted; 

 

o an across-the-board approach to informing all bidders, whether successful or not, of 

the outcome of  tenders is strictly followed; 

 

o whenever changes are made to the original tender specifications, that procurement 

process is aborted and new tender is re-issued in due course; and 

 

o due consideration is promptly given to allegations of irregularity, whatever the 

source and whether referred to the DoC directly or received through other channels. 

 

Finally, it is also recommended that EU Directive 2007/66/EC, whose principal objective 

is to improve the effectiveness of review procedures concerning the award of public 

tenders, is immediately adopted in Maltese legislation thus ensuring a more transparent 

and equitable procurement process in line with EU requirements.  This would constitute a 

big step in the right direction to ensure a more equitable, fair and transparent procurement 

system in Malta. 
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CHAPTER THREE: IRREGULARITY ALLEGATIONS MADE BY THE 

PARLIAMENTARY OPPOSITION 

 

 

 

During the course of this inquiry the Opposition made several allegations of irregularities 

committed by various stakeholders in the tendering process of the Delimara Power 

Station tender.  These allegations, mostly reproduced in the local media, were brought to 

the attention of the National Audit Office during the various meetings held between 

Opposition leading officials, including the Leader of the Opposition, and senior 

management at the NAO.  Documentation to substantiate these allegations, as available, 

was also forwarded to this Office. 

 

The main allegations made included: 

 

1. the involvement of BWSC in bribery and corrupt practices in other countries; 

2. the involvement of Lahmeyer International in corrupt practices overseas and 

subsequent ban by the World Bank; 

3. the involvement of Mr Joseph Mizzi with both BWSC and Lahmeyer International; 

4. trading in influence, political interference and criminal offences; 

5. insider information; and 

6. contacts at the Department of Contracts. 

 

The National Audit Office duly considered all allegations made particularly through 

various meetings with persons who could provide information on such matters and a 

review of all documentation made available by the Opposition.  The Office obtained legal 

advice where deemed necessary, particularly to item (4). 

 

 

1. The involvement of BWSC in bribery and corrupt practices in other countries 

 

The Opposition presented several newspaper articles that had originally appeared in 

the Danish press alleging that BWSC was involved in several cases of bribery and 

other corrupt practices in which a number of the company’s senior officials were 

involved.  It was alleged that bribes, amounting to millions of dollars, were made 

by BWSC to secure contracts in the Philippines, Sri Lanka and the Bahamas.  

BWSC’s Japanese proprietors Mitsui were also involved in several cases of bribery 

in Malaysia, Korea, Jordan, Qatar, Russia, China and Mongolia.   On its part, 

according to these articles, BWSC stated that “there are presumptions but no proof 

of bribery”.   

 

The Opposition further alleged that no legal recourse could at the time be taken 

inside Denmark against BWSC as acts of bribery committed outside the country 

were, at the time, not actionable by law.  In 2000, pertinent changes were made in 

the Danish legislation making all kinds of bribery, even if committed outside 

Danish territory, illegal.  
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The only evidence furnished by the Opposition of BWSC’s corrupt practices was 

the newspaper articles.   This Office tried to corroborate these allegations with other 

sources, including the World Bank, to no avail.   Given the lack of definite proof of 

corrupt practices and the fact that BWSC’s actions were, at the time, not actionable 

by law, it is doubtful whether Enemalta could have disqualified BWSC. 

 

 

2. The involvement of Lahmeyer International in corrupt practices and 

subsequent ban by the World Bank 

 

Allegations were made by the Opposition that Lahmeyer International, the company 

engaged by Enemalta Corporation to carry out a study on the plausibility of the flue 

gas emissions abatement equipment tendered for the Delimara power station, had 

been involved in a number of controversial international projects.   The company 

had engaged in corrupt practices and had been, in 2003, convicted in Lesotho for 

paying bribes through an intermediary.  In 2006, the World Bank blacklisted LI for 

seven years following its conviction of corrupt activities in Lesotho.  The 

Opposition presented various documents in connection with the case.   

 

The main concern raised by the Opposition was that it was unlikely that EMC had 

engaged LI without any knowledge of its corruption scandals because, prior to 

engagement, all companies are required to make declarations regarding their 

performance records.    

 

From enquiries made by this Office it transpired that, in April 2008, Lahmeyer 

International contacted Enemalta Corporation and offered to assist EMC in the 

technical and financial evaluation of the bids for the Delimara power plant.  At that 

time EMC declined the unsolicited offer.  In May 2008, however, the Corporation 

directly engaged LI to carry out a study on the emissions abatement equipment 

tendered for the Delimara power plant. 

 

EMC engaged LI by means of a direct order and failed to ensure that LI had no 

convictions of grave professional misconduct.  EMC justified this by stating that it 

“did not request Lahmeyer to make any declaration on the matter since Lahmeyer 

had been working for MRA on the study of Energy Interconnectors for Malta.  

Accordingly, it was deemed unnecessary”.   Enemalta senior officials declared 

under oath that they were not aware that Lahmeyer was blacklisted by the World 

Bank for the period 2006-2013.  This Office was not convinced of the explanations 

given.   

 

The Corporation should have ensured that its selected business partners held ethical 

credentials better than those of LI.  Such assurance could have solely been attained 

had EMC insisted that the consulting firm duly fill the Statement on Excluding 

Circumstances of Regulation 49 of the Public Contracts Regulations, 2005 - a 

statement that the Corporation had included in the main DPS tender.  NAO opines 
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that resort to such assurance should have been made even when the commission 

was made through a direct order.   

 

 

3. The involvement of Mr Joseph Mizzi with both BWSC and Lahmeyer 

International 

 

The Opposition raised serious concerns over the fact that Mr Joseph Mizzi, 

BWSC’s local agent, had represented Lahmeyer International on consultancy 

services for the Malta Resources Authority.  Lahmeyer International was the 

company engaged by Enemalta Corporation to evaluate the technical bids submitted 

for the Delimara power plant tender, including that by BWSC. 

 

Serious doubts were also raised by the Opposition as to the connections between Mr 

Mizzi, BWSC and LI.  The Opposition was unconvinced that Mr Mizzi could not 

have influenced LI’s evaluation of the power station bids since he had already 

collaborated with them on a previous occasion.    More concern was raised since 

BWSC and LI had jointly collaborated on at least another project carried out 

overseas. 

 

Questioned under oath on the matter, Mr Mizzi denied ever discussing the power 

station tender with Lahmeyer.  He stated that he had represented LI only on one 

other occasion and that he had no ties with the company after 2007. 

 

EMC senior management stated under oath that “Enemalta was not aware of the 

fact as to whether Mr Mizzi was involved with Lahmeyer at the time. … When 

Lahmeyer were engaged by Enemalta in May 2008 to analyse the proposed flue gas 

abatement technology, it was under a signed confidentiality agreement.  Enemalta 

contacted Lahmeyer directly and there was no involvement with Mr Mizzi”.    

 

For record’s sake, it should be stated that it resulted to NAO that MRA had granted 

an extension to Lahmeyer International through a direct order dated 28 September 

2009 in connection with additional work to complement the study “Energy 

Interconnection Malta-Europe”.  However, as stated above, Mr Mizzi reiterated 

under oath that he had no ties with LI after 2007.  

 

 

4. Trading in influence, political interference and criminal offences 

 

During a meeting with the Opposition it was alleged that there seems to be enough 

‘circumstantial evidence’ to reasonably conclude that “the actions of a number of 

people involved in the adjudication process” breached the conditions of Articles 

121 and 121A of the Criminal Code (Chapter 9 of the Laws of Malta).  According 

to these Articles, any public officer or employee with a governmental authority or 

public corporation - or even in a private body corporate - who promises, gives or 

offers, directly or indirectly, any undue advantage to any other person who asserts 
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or confirms that he is able to exert an improper influence over the decision making  

in order to induce such other person to exercise such influence, whether such undue 

advantage is for such person or anyone else, shall on conviction be liable to the 

punishment of imprisonment for a term of three to eighteen months.   

 

Although the Opposition made several contentions of potential offences that could 

be actionable under these Articles, the principal source which prompted allegations 

of trading in influence was an email submitted by Mr Mizzi to BWSC on 10 May 

2005.  In the email BWSC’s local agent stated “we need to tap another source 

higher in the political hierarchy …”.  The Opposition construed this as sufficient 

evidence that the agent sought to influence in his or his principal’s favour the 

direction of the award of tender through political intervention.   

 

The NAO attempted to corroborate the Opposition’s allegations that Mr Mizzi had 

approached members in the political class to garner favour for his principals.  Mr 

Mizzi was asked several times, under oath, to clarify the message conveyed in this 

email.  On his part Mr Mizzi declared that the email was sent on the instructions of 

his then employer Associated Supplies Ltd, specifically Mr Joseph Rizzo, and that 

he did not know to whom the email referred to.  During a meeting held at the NAO 

Messrs Mizzi and Rizzo were confronted on the matter.  Mr Mizzi maintained his 

original stand on the issue.  On his part Mr Rizzo said that Mr Mizzi is “a bluffer”.  

Neither provided any evidence as to the intended “higher source”.   When copies of 

the email surfaced in the media, the Minister then responsible for Enemalta 

requested a meeting with the Auditor General and subsequently submitted a 

statement where he declared that “it is my personal practice that as a politician I do 

NOT IN ANYWAY whatsoever, ever interfere in a tender process.  This non 

interference means … absolutely refusing to discuss the tender process with any 

tenderer or agent or even refusing to accept requests for meetings with tenderer 

even of a courtesy nature …”.  Minister Gatt emphasised that he had never been 

approached by Mr Mizzi regarding the tender. 

 

Legal advice obtained by the NAO indicates that, despite the fact that the email 

does raise certain doubts as to the intent of its content, influencing someone’s 

opinion does not necessarily qualify as trading in influence.  The principal element 

that determines whether such soliciting is illegal - and therefore actionable by law - 

is whether illicit means were resorted to influence someone’s opinion.  In fact, the 

Article clearly lays emphasis on “improper” influence.    

 

Without other corroborative evidence, on its own the statement “tapping higher 

sources in the political hierarchy” is not considered sufficient evidence of trading in 

influence.   Other than this email, no conclusive evidence was found to substantiate 

this allegation.  Although this Office made extensive queries with BWSC’s local 

agent, his former employer and with the Opposition as to the identity of the “higher 

sources” referred to in the email, no particular individual or individuals to whom 

the email referred to was or were identified.   
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5. Insider Information 

 

The Opposition made several allegations that “inside information” has been leaked 

by Enemalta employees to BWSC’s local agent which gave BWSC “a strategic 

advantage over other bidders”.  To substantiate these claims the Opposition 

produced a number of emails which, the Opposition maintained, clearly revealed 

that BWSC’s local agent had good contacts within Enemalta.  In particular, a 

Corporation’s technical officer was named who, according to the Opposition, was 

Mizzi’s main source of information.  

 

The emails handed over by the Opposition indicated that Mr Joseph Mizzi did, in 

fact, have good contacts within Enemalta - even in view of the considerable years 

of employment within the Corporation - and that he may have been privy to certain 

information which was not always available to other interested parties.   Mr Mizzi 

had, for example, known in advance of technical specifications required, of 

schedules of meetings that Enemalta was holding with other bidders and of an 

invitation extended to Enemalta’s Head of Electricity to visit a power plant in 

Guernsey.  It is to be stated, however, that from our inquiry it transpired that the 

Engineer involved was not invited by another bidder, as erroneously stated by Mr 

Mizzi himself in one of the e-mails, but was actually asked to visit the plant in 

Guernsey by its management board.  As one may appreciate, it is practically 

impossible to establish with a certain degree of certainty whether Mr Mizzi made 

such statements simply to impress his principals or whether it is true that he had 

access to such confidential information. 

 

The NAO questioned Mr Mizzi several times on the matter.  He claimed that he had 

never approached any Enemalta officials to obtain information other than that 

which was publicly divulged by the Corporation.  Confronted with a schedule of 

meetings that he had had at Enemalta, Mr Mizzi stated that these were regular 

meetings that bidders and their agents ordinarily attend when bids for tenders - 

especially complex tenders - were made, or meetings which were in connection 

with other tenders that his principals may have bid for.   It is to be stated that an 

analysis of the information available at EMC regarding persons visiting the 

Corporation’s premises clearly showed that such records are incomplete and 

unreliable.  This raises concern since, considering the security aspect involved, 

complete and reliable records need to be duly kept of all visitors to EMC without 

exception or fail.    

 

This Office also questioned on two different occasions the Enemalta technical 

officer who was identified as Mr Mizzi’s main source of information.  He 

categorically denied, under oath, that he had ever divulged any information - other 

than that openly available - to anyone.    

 

In view of these allegations, the NAO informed Chairman EMC that, in such 

circumstances, it was deemed appropriate for EMC to conduct those investigations 

deemed necessary to confirm or otherwise whether any such leakages had actually 
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taken place.  As a result, Chairman EMC subsequently informed NAO (Appendix 8) 

that according to an internal investigation which had been carried out, no evidence 

of such leakages could be traced. 

 

Despite the considerable effort made by this Office, it was impossible to 

unequivocally identify the source or sources of such information. 

 

 

6. Contacts at the Department of Contracts 

 

Allegations were made by the Opposition that Mr Joseph Mizzi was a frequent 

visitor at the Department of Contracts, especially at a time when a change in the 

local legislation specifying emission levels would have benefited BWSC’s bid in 

making it more easily compliant with the limits specified therein.  The Opposition 

also named an officer who, it was alleged, was often “pestered” by Mr Mizzi on 

progress regarding the issue.  

 

When queried by this Office Mr Mizzi categorically denied ever putting pressure on 

officials at the Department of Contracts to expedite the change in legislation or that 

he had incessantly harassed any official on the matter. 

 

The NAO also questioned the officer - a former high-ranking Contracts officer - 

indicated by the Opposition on the matter.  He declared that “… I recall that Mr 

Mizzi, on one particular visit to my Office, among others he requested, referred me 

to an Invitation to Tender issued by Enemalta Corporation that, in his opinion, was 

drawn up to exclude his principals from bidding.  I remember that I discussed with 

Mr Mizzi the Public Contracts Regulations with particular reference to the Articles 

ensuring non-discrimination and equal opportunity to be afforded to all prospective 

bidders.  In view of his complaint, I subsequently contacted Enemalta Corporation 

and formally requested that, within the parameters of related legislation, published 

tender documentation was to reflect such principles.  I cannot state with any 

amount of certainty that the complaint was in respect of the Enemalta Corporation 

published Invitation to Tender for ‘Local Generating Capacity’, the subject matter 

about which I am making this declaration …”. 

 

In view of this evidence, the NAO could not pursue the matter any further.  

 

 

CONCLUSION 

 

Having scrupulously analysed all information acquired in connection with these 

allegations, the overall conclusion reached by the National Audit Office was that no hard 

evidence is available to substantiate these allegations.  This does not mean that the 

content of some of the emails sent by Mr Joseph Mizzi is not cause for concern, 

especially in so far as the way how certain restricted information seems to have been 

obtained from EMC.  However, all available emails were made prior to the tendering 
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process under investigation - no evidence of similar correspondence after the 

commencement of the process is available.   Moreover, NAO maintains that these 

allegations raise serious doubts and concerns, more so in those cases where insufficient 

explanations were given during the course of the inquiry which could dispel such 

concerns.  Indeed, it was felt that the evidence given by certain stakeholders, especially 

Mr Joseph Mizzi who was summoned by the NAO on three separate occasions, tended to 

be somewhat evasive, sometimes bordering on non-collaboration, very often citing lack 

of memory when confronted with certain direct questions. 
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CHAPTER FOUR:  CONTENTIONS MADE BY BATEMAN LITWIN 

 

 

 

Ido Hutny Projekt A.S. and Bateman Energies B.V. (later becoming Bateman Litwin) 

was one of the six original bidders who had submitted a proposal in response to EMC’s 

call for tender in February 2007.  

 

On 13 May 2009, Bateman Litwin’s local legal representative contacted the Chairman of 

the Public Accounts Committee formulating a number of complaints and assertions and 

claiming that the decision to opt for diesel engine combined cycle fuelled by heavy fuel 

oil was not in the national interest.  The communication also expressed doubts on the 

regularity of the tendering process.  

 

This communication was one in a series of claims made to various authorities and in 

various forms by Bateman Litwin, their local legal representative and other agents of the 

company.   At the same time it is to be noted that Bateman never submitted any formal 

appeal to the Department of Contracts either throughout or after the adjudication process, 

or followed up its judicial protest with legal action to seek redress. 

 

The outcome of the communication addressed to the Chairman Public Accounts 

Committee was essentially a PAC sitting, held on 26 May 2009, during which various 

aspects of the tendering process were explained by officials from Enemalta Corporation, 

the Ministry responsible for Finance and the Department of Contracts.  Relative minutes 

of aforesaid PAC meeting are shown at Appendix 9.   

 

Following the discussion that ensued, the Committee unanimously instructed the Auditor 

General to investigate the tendering process.   On 26 May 2009, the AG confirmed that 

the NAO would be carrying out an inquiry with the scope of determining “whether the 

tendering process has been regular and whether financial regulations have been adhered 

to”.   A copy of this communication features as Appendix 2. 

 

This section of the Report deals with the interactions between the various key players and 

Bateman Litwin throughout the tendering process, and includes communications 

exchanged between, and a meeting held with, NAO officials during the course of the 

inquiry. 

 

The following is a chronological representation listing the more salient of these 

interactions. 

 

 

Year Date Interaction 

2008 31 May Bateman’s legal advisers write to EMC, copying DoC and 

MITC, protesting that EMC has left Bateman out of its 

negotiations 

 2 June EMC replies to Bateman stating that no offer has been excluded 
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2008  

(cont) 

16 July Bateman-commissioned representative meets officials at the 

Malta Permanent Representation in Brussels 

 16 July Allegations of a non-equitable tendering process and a lack of 

transparency 

 22 July Malta Permanent Representation, Brussels conveys 16 July 

meeting message to MITC and MFEI 

 23 July MITC  emails  DoC - advices that  DoC  is  the  owner of       

the tendering process and as such should take action as 

necessary 

 23 July DoC replies to MITC - decides that no action is to be taken on 

the basis of the 16 July allegations 

 16 

December 

BWSC, MAN and Bateman are to be invited to submit financial 

bid 

 17 

December 

GCC publishes notice as per 16 December decision 

 22 

December 

Successful faxing of notice by DoC to Bateman’s local legal 

representative 

 23 

December 

Expiry of the appeals lodgement period as per GCC notice of 

17 December 

2009 2 March Bateman’s legal adviser writes to OPM complaining of possible 

resort by EMC for a DECC running on HFO 

 3 April Publishing of Contract Award Notice (CAN) 

 28 April Bateman writes to EMC enquiring about progress of tendering 

process 

 4 May EMC replies to Bateman informing them of the CAN, and that 

the appeals period had expired 

 4 May Bateman’s legal adviser complains to EMC - claims the right of 

appeal was prejudiced when they had not been informed of the 

award in time 

 5 May EMC refers Bateman to the Appeals Procedure as published in 

the ITT; stress that DoC and EMC have abided by legal 

requirements 

 11 May Bateman’s legal adviser writes to EMC - negates EMC’s claim 

of 5 May; refers to non-compliance with Article 1.19 of the ITT 

 18 May EMC reiterates that the process is considered concluded 

 25 May Legal protest by Bateman - complaining that EMC had chosen 

BWSC as preferred bidder 

 15 June Legal counter protest by DoC, EMC, MFEI and MITC - 

Bateman’s proposal would have resulted in higher tariffs 

 3 July NAO requests Bateman to furnish submissions pertinent to the 

inquiry  

 31 July Bateman sends NAO a list of three main claims relating to 

alleged inequity in the tendering process 

 17 August Bateman visits NAO and presents a list of five claims, 

elaborating on the three claims described in the 31 July 

communication 
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2009 

(cont) 

13 October NAO requests Bateman to substantiate claim that financial 

calculations favoured DECC technologies 

 25 October Bateman provides workings and explains assumptions made to 

substantiate the claim that EMC workings favoured DECC 

technologies 

 24 

November 

Bateman sends NAO new workings based on operation on 

liquid fuels only 

 27 

November 

NAO writes to Bateman requesting supporting workings for the 

firm’s claims of 24 November 

 3 

December 

Bateman  provides  workings of  its 24 November claim to 

NAO 

2010 1 February NAO replies to Bateman’s claims in connection with financial 

calculations made by Bateman 

 9 February Bateman replies to NAO’s communication of 1 February 

 12 

February 

NAO informs Bateman that all points raised by Bateman will 

be considered by NAO in its report 

Table 6:   Chronological representation of Bateman Litwin’s interactions 

 

As may be noted from the above table, throughout the period 2008-2010, Bateman raised 

various issues, diverse in nature.  These issues are listed hereunder, each issue 

accompanied by relevant NAO findings, comments and opinion as necessary.  It is 

pertinent to note that, in arriving at its position, NAO resorted to the services of 

professionals in legal and in technical matters.  In analysing Bateman’s claims, NAO was 

guided by, and adhered to, the established terms of reference, namely to focus solely and 

exclusively on assessing the regularity of the tendering process and to determine whether 

financial regulations had been adhered to.  

 

 

31 May 2008 - Letter from Bateman’s local legal adviser to EMC, copied to Minister 

MITC and DoC 

 

This letter lodged a complaint, based on information received by Bateman Litwin, that 

EMC had initiated or was about to initiate direct negotiations with two of the three 

bidders, leaving out Bateman. 

 

 

2 June 2008 - Letter from EMC to Bateman’s local legal adviser, copied to Minister 

MITC and DoC 

 

EMC informed Bateman that none of the three bidders had, in fact, been excluded. 

 

As this complaint was eventually addressed to NAO by Bateman in the latter’s 

communication of 17 August 2009, NAO’s findings and opinion on the matter feature 

below, accompanying the pertinent extract from Bateman’s letter to this Office. 
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16 July 2008 - Meeting held between a Bateman agent and Attachés from the 

Maltese Permanent Representation Brussels 

 

This meeting was a message of protest, on behalf of Bateman, and covered various issues 

related to the tendering process. The more salient are: 

 

o the 2008 changes in legislation, on the basis of which emissions for diesel engines 

(solely) was changed, followed by an allegation that such a change skewed the 

tender in favour of companies offering diesel technology; 

o an allegation that EMC had already taken a decision to opt for diesel technology; 

o queries regarding whether such a choice, triggered by the option to go for cheapest, 

was sensible in view of “the strong potential of long-term negative effects on the 

environment with related pollution and health costs”; 

o the suspicion that any action taken henceforth by EMC would be simply “window 

dressing”; and 

o the lack of an Environment Impact Assessment (EIA) prior to the start of the 

tendering procedure was potentially in conflict with EU legislation. 

 

 

22 July 2008 - Email from Permanent Representative Brussels to Minister MITC, 

copied to various officials including PM Head of Secretariat, PS MFEI and PS 

MITC 

 

Conveyed the messages delivered as per 16 July 2008 meeting (above) and advised that 

all issues were to be clarified with EMC before the process moved onto the subsequent 

phase. 

 

 

23 July 2008 - Email from Minister MITC to DoC, copied to EMC Chairman, 

Minister MFEI, PM Head of Secretariat, PS MITC and various officials in the 

MITC Secretariat 

 

Copied the 22 July 2008 email and advised DoC to “treat as deemed fit” given that owner 

of the process was the Department of Contracts. 

 

 

23 July 2008 - Email from DoC to Minister MITC, copied to EMC Chairman, 

Minister MFEI, PM Head of Secretariat, PS MITC, various officials in the MITC 

Secretariat, Malta Representative Brussels and PS MFEI 

 

DoC describes the process, at this stage, as a competitive dialogue. The Department also 

makes reference to the three package tendering model, stating that in accordance with 

Public Contracts Regulations, the tender in question “will qualify as a three package 

tender”. 
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DoC continues by advising EMC not to be influenced by the opinion of any of the 

bidders, each of which had the right to “request pre-contractual remedies from the DoC” 

should they feel aggrieved after any decision stage. 

 

The Department concludes that, “given the stage reached in this procurement process”, 

no action would be taken on the claims made through the Brussels Permanent 

Representation. 

 

It has already been established that while a clause in the tender permitted EMC to make 

the necessary legal amendments according to prevailing EU regulations, another clause 

expressly forbade EMC from changing technical specifications after the closing of the 

preliminary bid on 2 October 2007.  The changes to specifications came into effect in 

January 2008.  NAO has already expressed its opinion that, by way of best practice, EMC 

should have stopped the tendering process and re-issued a new call for tenders.  Present 

legislation enables the DoC, as ‘supervisor’ of the tendering process, to ensure complete 

transparency and a level playing field by directing EMC to re-issue the tender. 

 

NAO also remarks that Permanent Representative’s advice to Minister MITC to clarify 

the issues in question was referred by the latter to DoC since the Department was the 

owner of the tendering process. 

 

Without going into the merit of the seriousness and even of the veracity of the 

allegations, NAO fails to understand the decision of the DoC not to take any action on the 

communication.  Even though, it should be emphasised once again, Bateman never 

submitted any formal notice of appeal to the DoC as, after all, was its right according to 

law. 

 

It is also enigmatic to notice that, despite the fact that the structure of the tendering 

process had been defined since August 2007, with the publication of the ITT, and despite 

the fact that - quoting verbatim - “the stage reached in this procurement process”, DoC 

had only started considering imposing adoption of the three package tendering model at 

such a late stage.  

 

It is pertinent to note that, while as per the original ITT, it had been determined that 

negotiations with bidders would be held (and were in fact held) on even the financial 

offers, the three package tendering model does not allow for such financial negotiations 

to be held. 

 

 

16 December 2008 - General Contracts Committee (GCC) decision approving as 

technically compliant the bids of BWSC, MAN Diesel SE and Bateman. 

 

 

16 December 2008 - Approval on a technical basis of the three bidders implied that 

all three were to be invited to (re)submit a financial bid. 
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17 December 2008 - Publication on DoC notice board and website of the 16 

December 2008 GCC decision. 

 

NAO notes that it was the practice at the time for DoC to inform the bidders individually 

whenever a milestone was reached in the procurement process. Even in this instance, 

evidence exists that DoC made various attempts to contact Bateman.  However, it is 

evident that for some reason or other contact could not be made, despite the fact that DoC 

attempted faxing Bateman on five different occasions.  

 

Eventually, DoC faxed a copy of the decision to Bateman’s local legal representatives at 

15:08 hours on 22 December 2008. It is pertinent to note that the appeals lodgement 

period for this phase of the tendering process was set to expire at 12:00 hours on 23 

December 2008. 

 

While Bateman (or at least their local representative) was in fact contacted before expiry 

of the appeals lodgement period, and as such it was still technically possible for the firm 

to lodge a complaint, NAO notes that Bateman’s right of complaint was prejudiced, being 

curtailed from a theoretical four working days (20 and 21 December were Saturday and 

Sunday) to a mere six working hours.  

 

NAO strongly feels that DoC could have tried to make recourse to other channels of 

communication to ensure that the tenderer in question was informed in time.  Once 

alternative methods of communicating the decision to Bateman existed (eg email 

addresses of Bateman officials) and in view of the fact that, before this time, Bateman 

had made complaints on the tendering process, NAO is of the opinion that DoC should 

have ensured that all bidders, including Bateman, were afforded the right as contemplated 

by law to be allowed the full period during which to formulate and present an appeal. 

 

 

2 March 2009 - Letter from Bateman’s legal advisers to the PM, alleging that EMC 

was favouring DECC technology over CCGT 

 

The letter claims that CCGT technology is cheaper than DECC where capital cost is 

concerned. It also alleges that, although natural gas was originally intended to be 

available by 2015, EMC was showing a preference for DECC technologies. 

 

Bateman’s legal adviser also complains that, of the financial evaluation period, the years 

2008 - 2013 are superfluous and only serve to skew the workings in favour of the 

DECCs, while after 2015 the use of HFO will not be permissible. The letter further refers 

to a disregard of environmental policies, stating that these support the change-over to 

natural gas.  

 

Space-related problems are also addressed, with a particular reference to footprint of the 

DECCs and the lack of space these would leave for the third phase of the DPS. The letter 

complains of the lack of an Environmental Impact Assessment determining the feasibility 

of the proposals prior to contract award.  



Enemalta Tender for Generating Capacity                                                      Contentions by Bateman Litwin 

 

              

 127

Excess emissions of DECCs when compared to CCGTs are referred to, as is the fact that 

the combination of DECC and abatement systems being proposed has never been tested 

in power plants of a similar capacity. The letter also complains of the changes in emission 

limits for DECC technologies midway through the tendering process, and urged the PM 

to look into the matter and to take action as deemed appropriate. 

 

NAO notes that this communication was received at the DoC on 14 May 2009, that is at a 

time when the tender had been awarded (3 April 2009) but the contract had not yet been 

signed (26 May 2009).  As most of the complaints contained in the letter were eventually 

referred by Bateman in its correspondence with the NAO, these are analysed and 

commented upon by the NAO in the appropriate sections below. However, it is pertinent 

to note that DoC, as in the case of the July 2008 Bateman complaints lodged at the Malta 

Representative in Brussels, decided to ignore all claims.  

 

 

3 April 2009 - Contract Award Notice published on DoC website and notice board 

 

NAO notes that, despite Section CC.1.19 in the tender document which stipulated that 

both the successful and the unsuccessful bidders would be informed simultaneously in 

writing by EMC, no such notification was sent to the unsuccessful bidders.  This issue is 

deemed relevant for inclusion in this section given that Bateman themselves complained, 

on a number of occasions, of the fact that they were not notified of the tender award and 

that such omission prejudiced their right of redress.  In this regard, for the record, it 

should be stated that in their counter-reply to the judicial protest presented by Bateman, 

EMC and DoC state that the latter’s website, on which the tender award notice was 

posted, recorded more than 2,900 hits during the period during which appeals could be 

lodged.  These hits originated from twenty-six different countries including amongst 

others Israel, Italy, India, Germany, Hungary, Ivory Coast, Malta and the United 

Kingdom.  Obviously, this fact in no way exonerates EMC of their responsibility to 

notify all tenderers in writing on an individual basis as clearly established in the ITT.  

 

 

28 April 2009 - Bateman writes to EMC Procurement and asks for an update on the 

tender process 

 

 

4 May 2009 - EMC Procurement Department answers Bateman 

 

EMC’s Procurement Department informs Bateman that the GCC recommendation to DG 

Contracts had been published on 3 April 2009 and that such publication had specified a 

10 calendar-day appeals period.   This information was posted on the DoC notice-board 

and website.  As no such appeal had been received by the DoC by 13 April 2009, the 

process had been declared closed (copy of this communication at Appendix 10). 

 

This communication contrasts sharply with EMC’s position assumed later.  In interviews 

EMC management had with the NAO, the former expressed an opinion that Bateman’s 
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right to appeal was not prejudiced either when they were not informed on the outcome of 

the tender process, or by EMC’s reply as per above.  

 

EMC bases its argument on Article CC.19.2 which allows any unsuccessful bidder ten 

calendar days from the date of notification to challenge the award decision, implying that, 

in effect (and contrary to EMC’s own stand of 4 May 2009) Bateman had up to 14 May 

2009 during which to submit an appeal. 

 

NAO cannot support this argument for two reasons. Firstly, it was EMC itself, with the 4 

May 2009 letter, that assumed an official stand that the ten calendar days appeals 

lodgement period was to commence as of the date of publication of the (official) tender 

award notice (namely 3 to 13 April 2009).  

 

Secondly, assuming that individual correspondence with bidders (as was the case with 

Bateman) triggers a new appeals period, this would be specific to that particular bidder 

only, and to the exclusion of any other unsuccessful bidder(s) who would not have 

submitted a similar request during the same period. This, in itself, would disrupt the level 

playing field that is so fundamental an element of public procurement.  Indeed, it would 

render the tendering period quite chaotic since different duration of appeal periods could 

apply. 

 

NAO is of the opinion that such an interpretation of the appeals period timing is 

unorthodox and is neither practical nor impartial.  NAO notes with satisfaction that 

following this incident, this procedure has been revised and all bidders are now being 

individually informed of such decisions. 

 

 

4 May 2009 - Bateman’s legal adviser replies EMC’s email of 4 May 

 

Bateman’s legal adviser complains that the process was concluded without Bateman 

having been advised of the outcome at the appropriate time. Adds that individual 

notification was called for, keeping in view the resources bidders had invested in the 

tendering process over the preceding three-year period and were reserving the right to 

make further representations. 

 

 

5 May 2009 - EMC answers the 4 May 2009 email 

 

EMC Legal Office refers Bateman’s legal adviser to Article CC.1.23 wherein the Appeals 

Procedure to be followed in case of grievances was described.  

 

EMC states that both DoC and the Corporation had abided with prevailing legislation 

where publication and the award of contract were concerned, claiming that all allegations 

put forward by Bateman were unfounded. 
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11 May 2009 - Bateman’s legal adviser rebuts EMC’s claims of 5 May 

 

Bateman’s legal adviser rebuts EMC’s claim that both the Corporation and the DoC had 

abided with prevailing legislation. Refers to Article 1.19 and related sub-articles of the 

ITT and to the fact that neither DoC nor EMC adhered to the conditions stipulating that 

all bidders were to be notified in writing of the tender award.  

 

 

18 May 2009 - EMC Legal Office replies to the 11 May 2009 communication 

 

EMC Legal Office reiterates its position that EMC and DoC had abided with legislation 

and that the process was being considered concluded and all due notifications had been 

issued.  

 

NAO’s opinion on this matter has been clearly expressed previously, both in this section 

(above) and in other sections of this Report.  While prevailing legislation was respected, 

in that the relative decision was posted on the DoC notice-board and website, it surely 

cannot be stated likewise with respect to the commitment made by EMC in the ITT, 

through Article CC.1.19 and relevant sub-articles.  Hence, the fact that conditions 

established in CC.1.19 were not met cannot be disputed. 

 

 

25 May 2009 - Bateman lodge a legal protest citing DoC, EMC, Ministers MFEI and 

MITC 

 

Bateman claims its offer was the least expensive and was the cleanest environmentally as 

it used diesel (gas oil) and not HFO. In addition, the plant could use natural gas without 

extra cost.  The protest also claims that such changeover to natural gas was assumed, 

even in the tender document, to come into effect as of 2015. 

 

EMC and DoC were, however, seemingly about to award the tender to BWSC, a proposal 

that incurred higher capital costs and extra costs to switch over to natural gas. 

 

Complains that the financial workings as done by EMC are incorrect as these do not take 

into account the changeover to gas, and compare operation between liquid fuels only. 

 

Refers to the critical lack of space that would result if EMC accepted BWSC’s proposal. 

 

Complains that the chosen date of 2008 as start of the financial evaluation period did not 

make sense as the plant would not be operational by then. Stipulates that such evaluation 

period should have reflected the 25-30 years’ plant expected lifetime, of which only 2-3 

years would have been based on liquid fuels, given the anticipated changeover to natural 

gas; claims that such a model would have shown the Bateman proposal to be the cheapest 

in cost per kWh. 
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Speaks of the environmental impact on the south of the Island, and of waste disposal 

problems which will be encountered with acceptance of the BWSC offer. 

 

Refers to Article 1.19 of the ITT and the various related correspondence and occurrences 

(covered previously in this section). 

 

Complains of irregularities in the tendering process, wherein at a point in time when the 

three bids were still valid, EMC had decided to open negotiations solely with the two 

DECC bidders and states that such a decision was only reversed when Bateman had 

protested. 

 

Urges EMC, DoC and Ministers MFEI and MITC not to sign the contract and holds them 

responsible for all damages incurred by Bateman.  Requests a revision of the financial 

analysis to arrive at a decision whereby the Bateman proposal is chosen, given its 

advantages. 

 

NAO notes the diverse arguments and claims made in the Bateman May 2009 legal 

protest and which were eventually repeated and expounded upon in communications 

exchanged between Bateman and the NAO.  These have already been analysed and 

commented upon in the section regarding Enemalta Corporation.  

 

In a more general context, NAO notes that EMC forged ahead with concluding the 

tendering process by having the relevant contract signed on 26 May 2009, just one day 

after Bateman lodged its legal protest.  One questions the reasons for such undue haste in 

signing this contract involving a project of this complexity and magnitude. 

 

EMC, DoC and Ministers MFEI and MITC eventually lodged a counter-protest on 15 

June 2009, as per below. However Bateman, for reasons known only to itself, decided not 

to follow up its original judicial protest through further legal action. 

 

 

15 June 2009 - Legal counter-protest by DoC, EMC and Ministers MFEI and MITC 

 

On 15 June 2009, DoC, EMC and Ministers MFEI and MITC lodged a counter-protest. 

The following are the more salient counter-arguments raised: 

 

o Ministers MFEI and MITC were not involved in the tendering process. 

o Bateman’s claims were unfounded. 

o Bateman should have opted to resort to default remedies offered by the Public 

Contracts Regulations in a three package tender. 

o The conditions and evaluation criteria had been declared in the original ITT, with 

which Bateman had been familiar. 

o When all costs were taken into account, Bateman’s offer was the most expensive, 

and hence could not be preferred. 

o Tender award had been advertised as contemplated by legislation, and the stipulated 

appeal period allowed with no appeal being lodged. 
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o The proposed BWSC plant would still leave ample space for the next phase at DPS.  

o Waste disposal issues had been catered for. 

 

As in the case of the Bateman 25 May 2009 legal protest, in order to avoid repetition 

NAO will refrain from commenting on the arguments raised in this counter-protest. All 

such arguments feature elsewhere in this section and in the section of the Report dealing 

with Enemalta Corporation. 

 

 

3 July 2009 - NAO requests Bateman to furnish submissions pertinent to the inquiry 

 

 

31 July 2009 - Bateman sends NAO a list of three main claims relating to alleged 

inequity in the tendering process 

 

Through this letter, Bateman initiated a series of exchanges with the NAO, in which the 

firm was able to put forward its claims and allegations, enabling the NAO to analyse each 

in the course of its inquiry. 

 

The three claims deal with: 

 

o alleged disruption to the equity of the tendering process brought about by the 

January 2008 legislative changes in emission limits for diesel engine fired plants; 

o EMC’s and DoC’s failure to inform unsuccessful bidders of the tender award; and 

o the limited time available to Bateman to submit an objection following the 

December 2008 decision to let the CCGT and the two DECC proposals qualify for 

the next phase. 

 

As all claims are again referred to, and in greater detail, in subsequent documents 

submitted to the NAO by Bateman, and are described further below in this Report, 

corresponding analysis and NAO opinion likewise feature below, accompanying the 

respective claims. 

 

 

17 August 2009 - Bateman senior officials meet the NAO investigating team and 

submit a list of five claims together with supporting documentation 

 

Bateman had solicited such a meeting with the NAO.  This Office, with a view of 

ensuring that all reasonable claims - regardless of source as long as strictly related to the 

Terms of Reference - are duly investigated, agreed to the meeting.  

 

During the meeting, Bateman, accompanied by their local legal adviser, made a verbal 

presentation of the more salient points and furnished the NAO with a dossier covering 

five major claims as follows: 
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(a) Flaws in compliance with bid procedures and change of bid requirement during the 

bid period: 

 

o    Section CC.1.19 and EMC’s/DoC’s non-abidance with this and related sub 

clauses, with the consequence that Bateman was negated their right to appeal; 

 

The pertinent sections of the Conditions of Contract state:  

 

(CC.1.19.1) When the full procurement is complete, the Purchaser will notify the 

successful Bidder in writing that his bid has been successful as well as simultaneously in 

writing inform the unsuccessful bidders.  

 

(CC.1.19.2) The notification to the successful Bidder implies that the validity of his bid is 

extended for a period of 60 days from the date of notification of award of contract. 

Unless there is challenge of the award decision by any of the unsuccessful Bidders within 

Ten (10) calendar days from the date of notification, the Contracting Authority will send 

the contract to the Bidder for signature. 

 

Legal requirements were abided with in that the tender award notice was duly placed on 

the DoC notice board and posted on the Department’s website, and that ten calendar days 

appeals period was allowed.  

 

However it is clear that, through the inclusion of CC1.19.1 and CC.1.19.2 clauses in the 

ITT, EMC imposed upon itself more onerous responsibilities - namely that of contacting 

unsuccessful bidders individually, quite apart from the public notifications contemplated 

by legislation. 

 

It is as clear that through the lack of compliance with the tender provisions in question, a 

situation could have developed, and Bateman claim it did, whereby a bidder, if 

unsuccessful, would have missed the publication of the award notice, and would therefore 

have had his right of appeal negated. 

 

The lack on the part of either EMC or the DoC to contact unsuccessful bidders on tender 

award seems to have been an administrative oversight on their part. This oversight is all 

the more perplexing in view of the fact that according to available information it was 

normal practice for DoC to inform participating bidders individually of progress achieved 

during the tendering process at each phase, as happened, for example, in the case of the 

decision following evaluation and adjudication of the technical submissions in December 

2008. 

 

It is also considered best practice by the NAO, and is expected by bidders, that once a 

firm would have invested resources over a considerable period of time (in this instance a 

number of years) in order to bid and to furnish the contracting authority and/or DoC with 

the required information and material during the entire bidding period, then such bidders 

would be individually informed of the outcome on tender award. 
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o    Notification of the technical evaluation stage received by Bateman (24 

December 2008) after the appeals period had closed (23 December 2008); 

 

This issue has been addressed previously in this section (under the events of 16 and 17 

December 2008). However, in view of Bateman’s complaint on the matter, further NAO 

comments follow: 

 

Bateman’s claim that they were notified only after the appeals period had expired is, 

strictly speaking, incorrect. As indicated previously, DoC had commenced attempts to 

contact Bateman on 17 December 2008 at 14:37 hours. Following another three 

unsuccessful attempts on the same day and the following, DoC finally contacted 

Bateman’s local legal representative (who had been authorised as a contact point by 

Bateman) on 22 December 2008 at 15:08 hours. The Appeals expiry period was 23 

December 2008, 12:00 hours. 

 

It is correct to state that, through DoC’s failure to inform - in one manner or another - 

Bateman (or their representative) earlier, the time allowed for Bateman to appeal was 

extensively curtailed.   However, in this instance, such a right was not, as Bateman claim, 

negated outright.  

 

This point is crucial in view of the fact that this was the one occasion wherein Bateman 

could have submitted a regular complaint, as contemplated by the Procurement 

Regulations, basing on their allegations that the January 2008 legislative changes skewed 

the tender in favour of their competitors and of the many other related allegations. 

 

o    Prior to the January 2008 amendments related to emissions for diesel engine 

fired plants, only CCGT technology could have complied and DECCs should 

have been disqualified - the changes were only effected to create unfair 

competition. Furthermore, such a change occurred only two months prior to the 

Final Bid submission, making it too late for Bateman, who had based their offer 

only on CCGT, to change to a DECC solution; 

 

Given the technical nature of this complaint, NAO had referred the matter to its technical 

expert. The opinion expressed follows: 

 

“The offers submitted at the Preliminary Bid stage (October 2007) did not include 

emission information, hence at this stage EMC could not, on the basis of the tender 

documents, exclude any offer on the grounds that it did not meet the emission standard.” 

 

“The Final Detailed Bid (of March 2008) required the submission of information 

regarding emissions, but by this time the limits for diesel engines had been reduced.” 

 

In addition to the above, EMC claims that: 

 

“The emission limits were changed to those prevalent throughout Europe and not those 

resulting from an incorrect transposition of the LPCD into Maltese legislation. Had LN 
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329 not been amended, the bidders proposing Diesel engines could still have attained 

compliance through the use of more efficient abatement equipment and/or the use of 

better quality fuel such as grades of marine diesel fuel.” 

 

The above proves that, contrary to Bateman’s claim that the January 2008 legislative 

changes were effected only to create unfair competition, such amendments were in fact 

effected to make Maltese legislation identical to the EU Directive it was transposing.  For 

record’s sake it should be stated that EMC had been trying to have the original position 

corrected since 2005. 

 

Additionally, Bateman’s claim that, had LN 329 prevailed, DECCs would not have 

complied is, as per above, not agreed to by EMC.  

 

Given the 2008 changes, such an argument is rendered academic. Notwithstanding, NAO 

sought the opinion of its technical adviser: 

 

“Operating DECCs on gasoil (diesel) would have met the limits of LN 329 as far as SO2 

and dust are concerned, but it seems only just possible that they would have been able to 

meet them for NOx. Given that EMC found companies that claimed they could supply 

DeSOx equipment with efficiencies in the range of 95-98%, which might have been 

sufficient for DECCs with such emission control equipment to meet the LN329 limits, 

EMC was not in a position to disqualify any of the bidders until the Corporation was 

supplied with the bidders’ data regarding emissions and costs.” 

 

“Of course, the use of diesel instead of HFO in the DECC proposals would have 

impacted the overall economics of the project, with the end result being a higher cost per 

kilowatt hour than that for CCGTs running diesel.” 

 

In concluding on this particular complaint, it is pertinent to note that Bateman had opted 

to submit a sole proposal based on CCGT technologies, on the assumption (never made 

by EMC during the tendering process) that the Corporation would be changing over to 

natural gas.  In not submitting secondary offers based on less expensive options, Bateman 

disregarded EMC’s consistent referral to its objective of obtaining a power plant that, 

while being technically compliant with prevailing emission-limiting legislation, would 

supply electricity at the least cost per unit.  

 

o    During the bid stage, EMC had decided to continue the process only with 

DECC bidders and only after protest was Bateman re-considered. 

 

Bateman are referring to the occurrences commencing May 2008 during which EMC had 

decided “to hold meetings with the first two ranked bidders, to negotiate their bids 

(technical and financial) and conclude this process”. 

 

It is pertinent to note that the original tender structure, based on the negotiated procedure, 

allowed for a Preliminary Bid and a Final and Detailed Bid to be submitted. The second 
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submission would contain both technical and financial information and bids submitted 

would be used by the contracting authority as the basis for negotiation. 

 

Such a process was effectively followed during this tendering process, with the Final and 

Detailed Bid, containing a technical and financial offer, being submitted by four bidders 

on 4 March 2008. 

 

On the basis of the offers, EMC must have carried out an evaluative process (of which 

NAO found no evidence in the pertinent Corporation files) and identified two bidders, 

namely BWSC and MAN Diesel, as the preferred two bidders basing on the published 

(technical and financial) evaluation criteria.  

 

EMC states that negotiations with the other two bidders would have only been held had 

the first set (with BWSC and MAN Diesel) failed.  

 

Bateman, through their local legal representative, had then complained, on 31 May 2008, 

and DoC had responded on 2 June 2008 stating that none of the bidders had been 

excluded.  Bateman had subsequently raised a complaint, through an agent, with the 

Malta Permanent Representative in Brussels.  In turn, this triggered an internal debate 

between the key players - DoC, EMC and MITC.  

 

The outcome was that DoC, mid-way through the process - and after the Technical and 

Final Bid (including the financial offer) had been submitted, and EMC had commenced 

negotiations with the bidders - insisted that the three package tendering model be 

adopted. On the basis of this decision, despite the fact that, by 1 October 2008, the EMC 

Adjudication Committee had, through negotiations, already identified a single preferred 

bidder, the remainder of the process as contemplated under the structure of the original 

tender schedule was shelved.   DoC’s continued insistence on adherence to the three 

package model resulted in the EMC 1 October 2008 report identifying a single preferred 

bidder being replaced by a Technical Evaluation (only) report dated 22 October 2008. 

This report was submitted to the General Contracts Committee and, on the basis of its 

contents, three bidders (with Bateman ranking first) were deemed suitable to qualify for 

the next round during which a financial bid would be (re)submitted. 

 

(b) Bid structured in such a manner as to favour diesel engine technologies: 

 

o    Until the change in emission limit legislation, Bateman were convinced that the 

evaluation formula would be irrelevant as DECCs would have been disqualified. 

However, with the change in legislation, concern arose as to the equity of the 

formula in that it: 

 

i. disregards change-over to natural gas, and allows DECCs operating on 

HFO a clear advantage over CCGTs running on diesel; and 

ii. is modelled on a 25:75 technical:financial ratio. 
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The allegation that under the LN 329 DECCs should have been disqualified has already 

been addressed above. Bateman’s dependence on such assumption is thus unfounded. 

 

The formula Bateman are referring to pre-supposes a preference - as was always clearly 

intended by EMC - to that proposal which, while complying with prevailing legislation 

and with the requested technical specifications, provides electricity at the least cost per 

unit. 

 

NAO found no evidence that EMC, throughout the entire tendering process, ever stated 

that a change-over to natural gas would occur.  Indeed, bidders’ attention was particularly 

drawn to the fact that the evaluation formula was based on the assumption that for the 

entire ten-year financial evaluation period, liquid fuel would be used. 

 

This had been accepted by all bidders, including Bateman, and no complaint in this 

regard was submitted during the tendering process. 

 

In a similar fashion, the modelling of the evaluation criteria on the ratio of 25% 

(technical) and 75% (financial) is in full and direct support of the established objective of 

selecting that proposal which, while 100% compliant with specifications, would provide 

least cost electricity to consumers. These parameters had been likewise declared by EMC 

in the ITT since the beginning of this process and no bidder had complained up to the 

tender award. 

 

o    Failure by EMC to allocate real costs: 

 

i. related to waste disposal; 

ii. to account for stoppage during the change-over to gas; 

iii. related to DPS third phase; and 

iv. failure to adjust the time period of the financial evaluation from 2008-2018 

when plant operation commencement is scheduled for 2012/2013. 

 

NAO questioned EMC on the issue of waste and its disposal. As at December 2009, 

EMC’s response was that “the cost of waste disposal was given for the purpose of 

evaluation as being the same as the cost of disposal of asbestos contaminated waste, 

which is actually much higher than the current disposal costs of flyash”. 

 

NAO had, as a separate exercise, requested its technical expert to comment on the 

validity of the (financial) workings as prepared by EMC, to determine whether all 

relevant cost items were included at realistic costs.  Following are pertinent extracts from 

the technical expert report: 

 

“The costing exercise is quite comprehensive, and I do not think that any cost has been 

overlooked, except for perhaps overheads, for which no provision was made.  I doubt that 

this would have made much of a difference to the outcome.” 
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“It seems to me that the exercise was based on realistic figures obtained, as far as I can 

tell, from real data, including figures submitted by the bidders themselves and to which 

they were prepared to bind themselves.” 

 

NAO likewise questioned EMC on the issue of stoppage to change over to gas. While 

such a stoppage was indeed required, EMC explained how this would have been 

scheduled to take place during the 3,000 hours per year during which each machine 

would have been idle (the evaluation was based on a 5,000 hour operation per engine per 

annum). EMC claims that conversion to natural gas would take less than two months per 

engine - equivalent to 1,500 hours - and could thus be easily accommodated within the 

idle period without affecting plant operation.  EMC also claims that there is no need to 

stop all the plant for such a conversion. 

 

The question of footprint and the space left for the third phase at DPS was also duly 

analysed by NAO. Questions were made to EMC and technical expertise was sought on 

the matter. EMC response indicates that: 

 

o the area occupied by BWSC is 4,940m
2
 and 1,330m

2
 adjacent to the main site, 

with a further 2,160m
2
 of auxiliary area; 

o the auxiliary area is reclaimed, and is generally used for ancillary plant, tanks, 

etc; 

o this reclaimed land is not suitable for heavy rotating or reciprocating plant or 

plant comprising large motor drives; 

o installation of BWSC’s plant will still leave 6,700m
2
 of plant designated area 

available for future expansion; and 

o costs of additional land use were included in the financial analysis. 

 

NAO technical expertise corroborated that the tender evaluation procedure included 

suitable rewards for smaller footprints, which were spelled out clearly when the ITT was 

published; commenting that, while these may have been insufficient to tilt the balance in 

Bateman’s favour, the footprint was not the only criterion on which this tender was 

based.    

 

EMC, through the ITT, had fixed the financial evaluation period for the years 2008-2019. 

Bateman’s contention that this should have been eventually adjusted to commence on 

2012/2013 (according to the actual date when the plant would have become operational) 

would have made no difference, as none of the figures are dependent on the start date of 

the project.  

 

The only difference this could have possibly made was on the cost of fuel which, given 

its volatility, may affect the price differential (between HFO and diesel) in either way, 

without any real predictability.  

 

In addition it is pertinent to note, and Bateman in voicing their complaint seem to find 

difficulty accepting, that the process with which the contract was awarded was a 

tendering process, with clearly and previously defined rules and parameters.  One such 
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parameter which was fixed from the start was that, for the purpose of its financial 

evaluation, the years 2008 to 2019 would be considered by Enemalta.   In view of this, 

NAO considers Bateman’s claim in this regard to be unfounded. 

 

o    Financial evaluation run by Bateman: 

 

i. assuming CCGT plant is run on gas as of 2015, Bateman cost per kWh is 

less than DECC over a life cycle of 25/35 years; 

 

This financial evaluation run, as computed by Bateman, is based on the erroneous 

assumption (given defined tender conditions) that natural gas would be available in 2015. 

In addition, it has already been amply explained that, when compiling the tender 

document EMC opted for a 10-year financial evaluation period, rather than one covering 

the 25-35 year plant life. On the basis of these, NAO cannot consider the financial 

evaluation as computed by Bateman as being in line with tender parameters. 

 

(c) Failure to disqualify bids as per prevailing regulations: 

 

o    DECC with proposed cleaning systems lacked proven experience: 

 

i. lack of international references for the proposed combination of De-SOx 

and De-NOx cleaning technologies added to a diesel plant of the requested 

capacity; 

 

On the basis of technical advice received in connection with this matter, NAO’s position 

is as follows: 

 

EMC was seeking to procure plant that was proven technology, even due to the fact that 

the Corporation has been operating solely on steam and gas turbine technology for the 

past twenty years.  The introduction of diesel engines plus emission abatement equipment 

represents new technology for EMC. This notwithstanding, in a tendering process the 

critical parameters are those set in the tender document specifications.  In this instance, 

the parameters for diesel engines featured in Section MD of the specifications, 

particularly: 

 

(MD.1.0) Also, details of reference plants working in similar conditions shall preferably 

be also submitted. 

 

(MD.1.1.2) Evidence of reliability and availability capability shall be submitted by the 

bidder showing that existing plants are and have been successfully utilising the same 

engines and their components proposed, together with the exhaust treatment equipment, 

to meet this specification, using similar fuel and in similar service. 
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Furthermore, Addendum B of the tender included the following clauses:  

 

Candidates must provide reference data of plant similar to the type proposed for this 

project.  The reference list must include:  

 

iv.  Technical description of solution offered including type and configuration of plant 

and emission abatement techniques; … 

vii.  Emission limit values achieved during normal operation. 

 

The tender articles reproduced above demonstrate that EMC did request references that 

were very specific in nature.  Both BWSC and MAN submitted a list of references for the 

proposed DECC-based systems. However, none of the references submitted by either 

indicate a complete system of engine, De-NOx, De-SOx and dust removal equipment.  

This means that, effectively, neither BWSC nor MAN satisfied this request of the tender 

document. 

 

This shortcoming needs to be considered in the light of the following tender article: 

 

CC.1.1 Preparation of Bid 

 

CC.1.1.1  The  Bidder  shall  examine  all  instructions,  schedules,  forms,  terms and 

specifications in the Technical Specification documents. Failure to furnish all 

information required by the  Technical   Specification Documents  or  submission     of 

the Detailed and Final Bid not being substantially responsive to the Technical 

Specification Documents in every respect will be at the Bidder’s risk and his Bid may be 

rejected. 

 

EMC’s position on the matter was that “Individually each component of the plant is well 

proven and established technology.  The combination is a prototype, however in their 

report Lahmeyer confirmed ‘compliance with applicable emission limits, through the 

plausibility checks based on data given by the bidders’.  There was no justification to 

reject the (DECC) bids.” 

 

NAO questions EMC’s position on this issue.  Indeed, whether the two tenderers should 

have been disqualified by EMC, even though such requirement was not mandatory, is a 

moot point.  This issue also features in the section dealing with Enemalta Corporation.   

 

o    DECC does not meet EMC’s requirement of being a feasible option and that 

similar plant is already in successful commercial dual fuel operation as of 

August 2007; 
 

The GI.5 Section of the ITT specified that:  

 

“Future operation of generation equipment on natural gas is a long-term consideration 

for the Purchaser and natural gas is expected to be available on site during the lifetime 

of the plant …. Therefore, the plant offered shall be capable of being converted to natural 
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gas firing in the future.  The Bidder shall demonstrate that such an option is feasible and 

that similar plant as the one offered is already in successful commercial dual fuel 

operation using natural gas and the recommended liquid fuel.” 

 

Research by NAO’s technical expert revealed that, in the case of the BWSC proposal, the 

conversion involves altering the engines from model V46 to model V50DF.  The 

manufacturer, Wartsila, confirms that the V50DF “applies the sophisticated tri-fuel 

technology incorporated in the reliable and well tried Wartsila 46 HFO engine.  It can be 

run on natural gas, LFO or HFO. The engine can smoothly switch between fuels during 

engine operation and is designed to give the same output regardless of the fuel”.  

 

In view of the above, NAO technical expert confirms that BWSC complied with the dual 

fuel operation.  

 

o Both DECC offers should have been disqualified due to their footprint and the 

lack of space they would leave for the 3
rd
 phase. 

 

The issue of footprint has already been adequately addressed by NAO previously in this 

section. It was demonstrated (basing on data produced by EMC) that Bateman’s claim in 

this regard is unfounded and that the DECC footprint, for plant and ancillary equipment, 

will not jeopardise the installation of the DPS third phase. In addition, the financial 

formula had built-in penalties for increased footprints.  

 

(d) Insider information and unlawful assistance to BWSC by EMC; and 

 

o    Reports in the media indicate BWSC received unlawful assistance and insider 

information. 

 

All allegations that have appeared in the media have been investigated thoroughly by the 

NAO. Relevant findings, comments, and NAO opinions may be perused in the 

appropriate section of this Report, particularly that referring to allegations presented by 

the Parliamentary Opposition. 

 

It results that, without exception, such reports were based on information of events that 

occurred prior to February 2006, the formal commencement of the tendering process.  In 

fact, such an information trail ended abruptly in October 2005, at a time when EMC was 

still in the pre-tendering/market exploratory phase. 

 

Thus, no conclusive evidence is available to NAO to substantiate Bateman’s claim that 

BWSC received “unlawful assistance and insider information”.  However, NAO would 

like to highlight the fact that confidentiality is to be guaranteed, by law, only during the 

tendering process proper - in fact, exchanges of information between the (prospective) 

buyer and (interested) contractors are considered good business practice especially in this 

instance where EMC opted to go for an open technology tender.  
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(e) Inconsistencies in electricity generation - Official position versus DPS tender. 

 

o     EMC Electricity Generation Plan 2006-2015: states that the only 

configuration that meets emission criteria and is also the most cost effective is 

CCGT. 

 

o     National Strategy for Policy and Abatement Measures relating to the 

Reduction of Greenhouse Gas Emissions - Recommendation 21: states that 

as a national strategic abatement initiative, natural gas should replace fuel oil 

for power generation plants. 

 

o     A Proposal for an Energy Policy for Malta - April 2009:  states that the best 

option for immediate increase in generation capacity is a DECC running on 

HFO, with further expansion being based on CCGT running on natural gas. 

 

NAO’s terms of reference were very specific - whether the tendering process was regular 

and whether financial regulations had been adhered to. Consideration of the above, of the 

introduction of natural gas in general, and of the tender in this context is outside the 

scope of these terms of reference.   

 

 

13 October 2009 - NAO requests Bateman to substantiate their claim that financial 

calculations (as worked out by EMC) favoured DECC technologies 

 

 

25 October 2009 - Bateman provides workings and explains assumptions made to 

substantiate the claim that EMC workings favoured DECC technologies 

 

o Attempt to recreate the workings as calculated by EMC resulted in obtaining 

figures that varied by a factor of 1.66; 

 

o A modified set of workings were created, basing on the following assumptions: 

 

i. change of the evaluation period to 2010-2021 (as against 2008-2019); 

ii. introduction of natural gas as of 2015; 

iii. use of September 2009 CIF prices for HFO and diesel, with the application 

of price escalation formulae as per tender; 

iv. price of natural gas set at 110% that of HFO; and 

v. reduction in use of reagents and environmental related consumables and an 

improvement in fuel utilisation due to the usage of natural gas.  

 

o Basing on the assumptions made by Bateman, BWSC and Bateman workings 

were recalculated - unit costs were established at: 15.29 euro cent (Bateman) and 

15.51 euro cent (BWSC). The costs include the 1.66 conversion factor. 
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o Apart from the financial advantage of the Bateman offer (as per above), the 

CCGT offer is superior to the DECC one in all respects, including environmental. 

 

One questions Bateman’s assumption that natural gas would be introduced by 2015.  This 

incorrect supposition compromised the entire set of workings, not being in line with the 

parameters established in the tender document and during the tendering process.  

 

In addition, it is pertinent to note that shifting of the evaluation period was similarly not 

in line with the tender-specified parameters.  Similarly, use of September 2009 prices 

cannot be resorted to.  Once EMC carried out its financial evaluation in February 2009, it 

was impossible for the Corporation to base its calculations on the September (2009) 

prices. 

 

In effect, EMC based its workings, as had been specified in the tender document, on the 

prices prevailing in January 2007, with an escalation process plus a correction in the price 

of HFO to take into account the better-quality fuel.  

 

On the basis of the above, and especially with Bateman’s wrong assumption of the 

introduction of natural gas in 2015, NAO can only declare these calculations as being 

non-conformant with the parameters specified in the tender document and as such 

irrelevant for the purposes of the NAO inquiry. 

 

 

24 November 2009 - Bateman sends NAO new workings based on operation on 

liquid fuels only 

 

o Reference to the October 2009 evaluation and the assumption of the introduction 

of natural gas; 

 

o Modification to the Bateman evaluation, based on the following assumptions: 

 

i. operation on liquid fuels only; 

ii. use of the September 2009 prices as baseline for the evaluation; 

iii. 2012 to 2021 taken as the evaluation period; 

iv. maintenance costs as quoted by MAN used in computing BWSC 

(maintenance) costs; and 

v. 12 million Euro per annum as waste disposal costs; 

 

o Ratio of Bateman to BWSC cost per unit: 11.95:12.03. 

 

 

27 November 2009 - NAO writes to Bateman, requesting supporting workings for 

the firm’s claims of 24 November 

 

 

3 December 2009 - Bateman provides workings of the 24 November claim to NAO 
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1 February 2010 - NAO replies to Bateman’s claims in connection with financial 

calculations as performed by Bateman  

 

The National Audit Office: 

 

o commented on the non-validity of Bateman’s assumptions contained in the 25 

October 2009 claim (as per above); 

o re-ran the model with Bateman-assumed maintenance costs and new disposal costs.  

Outcome:  BWSC - 14.022 Euro cents versus Bateman 16.823 Euro cents; 

o commented on the non-validity of Bateman’s assumptions when applying extra costs; 

o concluded that, basing on the workings as performed by EMC and the assumptions 

therein, and adjusting these figures for maintenance and waste disposal costs, still left 

the BWSC proposal a cheaper one financially when compared to Bateman; and 

o opined that the workings as performed by EMC were more within the tender 

parameters than those of Bateman. 

 

 

9 February 2010 - Bateman answers NAO communication of 1 February 

 

Bateman put forward a number of complaints, claiming that:  

 

o NAO had only commented on Bateman’s claims related to the financial 

evaluation exercise, and had failed to comment on the other claims; 

 

o the set evaluation period (2008-2019) was unsuitable, and suggested instead a 

more realistic period starting from 2010 and possibly covering 20 years; 

 

o EMC had not followed the methodology described in the EV Section of the ITT 

when working the final cost/kWh; 

 

o Bateman was not in possession of all formulae used by EMC to establish 

Bateman’s and BWSC’s unit cost prices; 

 

o the financial evaluation was based on historic prices (January 2007).  At the time, 

HFO price was 48% that of Diesel.  A better reflection of reality would have been 

the use of September 2009 prices, when HFO price was 75% that of Diesel.  

Bateman added this was the reason why, in their calculations of 1 February, extra 

fuel costs for BWSC were taken as being higher than those for Bateman; 

 

o the footprint issue was not given due consideration by EMC; and 

 

o in order to be in line with EU regulations, an Environmental Impact Assessment 

should be conducted prior to furtherance of works. 
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NAO had already, in its communication of 27 November 2009, advised Bateman that this 

Office could not comment on Bateman’s claims in correspondence, but eventually reply 

to the House of Representatives on the basis of its own independent investigation. 

The workings of the financial evaluation were considered, however, as an exception, as 

the NAO desired to obtain an insight into the methodology supporting Bateman’s claims 

with respect to project financial costs. 

 

The issues of the commencement and span of the financial evaluation period had been 

previously raised by Bateman.  The firm seemingly fails to understand that when dealing 

with a tendering process, the parameters to be utilised are solely those established within 

the tender document itself.   

 

NAO investigated the claim that EMC had not adhered to the methodology described in 

the EV Section of the ITT when computing unit cost/kWh based on the bidders’ 

proposals.  The claim is substantiated in that in its calculations EMC discounted the 

projected revenue while such an operation was not included in the original methodology 

as detailed in the tender.  However, cost calculations run by NAO’s technical expert 

resulted that the same ranking (with Bateman placing third) would be obtained, 

regardless of whether revenue was discounted or not.  

 

It is considered inappropriate for the NAO to furnish Bateman, or any other third party 

for that matter, with any formulae as utilised by EMC in arriving at its ranking decision.  

NAO’s terms of reference mandated the Office to evaluate the workings.  Such 

evaluations were carried out and it has already been commented that this Office is of the 

opinion that, where the financial evaluation is concerned, EMC’s model is completely in 

line with the parameters as specified in the tender.  In addition, in instances where 

Bateman made claims that seemed plausible, NAO took on the extra costs (as proposed 

by Bateman) and re-ran the model but still ended up with the same ranking (BWSC 

placing first) as EMC. 

 

The issue of reference fuel prices that should have been taken by EMC when carrying out 

the financial evaluation has likewise been addressed previously.  It has already been 

explained that given the price volatility of fuels and of the differential between the prices 

of the different types of fuels (in this case HFO and diesel), shifting of the reference date 

of fuel prices is bound to give varying outcomes to the financial evaluation exercise.  In 

addition, it has likewise been explained that in a tendering process, the parameters 

applicable are solely those established in the tender document itself, unless clause(s) 

specifying updates/changes are included.   In the case of fuel oil prices for the purposes 

of the financial evaluation exercise, this particular tender contained no such option to 

update or otherwise review the reference prices. This dismisses Bateman’s claim. 

 

Bateman’s complaint regarding the space occupied by the proposed DECC plant, together 

with abatement systems and ancillary equipment, has already been addressed. It has been 

demonstrated that while EMC is negating the claim that installing a DECC as proposed 

will not leave sufficient space for the third phase extension, the issue of the footprint was 

one of a number of criteria considered in the evaluation formula. 
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It is to be noted that MEPA has, up to end March 2010, only issued an Outline 

Development Permit for the DPS extension.  Effectively, this equates to permission by 

the Authority for usage of the land in question for the construction of a power generating 

plant. 

 

Reference to MEPA’s operating procedures as featuring on the Authority’s website 

reveals that: 

 

o The result of the EIA study informs the decision on a development proposal. 

 

o An EIS, also known as a full EIA, is prepared for larger development projects 

falling under Category I of Schedule IA of the EIA Regulations.  Once the EIS is 

complete and certified by MEPA, following a process of review, a public hearing 

is organised. Since the results of the EIS may affect the project’s design, there 

must be a close working contact between the project’s architects/designers and the 

Environmental Assessment Unit. 

 

o An EIS identifies, describes and assesses the: 

 

i. proposed development project; 

ii. alternatives to the proposed development project (including alternative 

sites and technologies); 

iii. site and surrounding of the proposed development; 

iv. potential impacts to be generated by the development; 

v. mitigation measures that prevent, minimise or offset any environmental 

impacts; and 

vi. proposals to monitor the actual effects, should the development take place. 

 

This effectively shows that Bateman’s suggestion to have an EIA conducted “prior to 

any further development and/or decision with respect to the implementation of the EPC 

project” is, in effect, standard practice.   

 

 

12 February 2010 - NAO informs Bateman that all points as raised by Bateman will 

be considered by NAO in its report 

 

Given that no new arguments and claims were being raised by Bateman, and that the firm 

was simply repeating previously raised claims, NAO decided that the best way to proceed 

would be to take into account all Bateman’s claims and to continue investigating them.   

 

NAO informed Bateman of this decision and gave its assurance that the issues raised 

would be addressed and commented upon in the inquiry Report that would be presented 

to the House of Representatives. 
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CONCLUSION 

 

Throughout the period May 2008 to February 2010, Bateman raised various complaints 

with different institutions and authorities.  However, as highlighted above, the firm never 

availed itself of its rights as accorded to it under the Public Contracts Regulations and 

decided not to lodge a formal appeal as stipulated by law.  Nor did it follow up the 

judicial process it initiated through further legal action. 

 

In this section of the Report NAO has considered all complaints raised by Bateman.  The 

methods with which these complaints were processed were two:   

 

 -   in the case of complaints addressed to the various authorities/institutions, NAO 

limited itself to commenting on the action(s) taken, if any, by these 

authorities/institutions. 

 

- however, in the case of complaints forwarded by Bateman to NAO, following this 

Office’s formal request (in July 2009) to Bateman for a list of such complaints, as 

part of the inquiry, these were meticulously analysed, with resort to external 

technical and legal expertise in support of in-house resources where such support 

was deemed necessary. 

 

The Office ensured that all such complaints have been addressed and commented upon in 

this chapter of the Report. 

 

For the record, it should also be stated that NAO is reliably informed that representations 

were made on behalf of Bateman, through diplomatic channels, with the Maltese 

authorities. 

 

By way of summarising the outcomes of all complaints addressed to the NAO by 

Bateman, NAO found justification in one instance - that Bateman were not directly 

notified in writing as established in Article CC.1.19 of the Invitation to Tender. 
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CHAPTER FIVE:   THE ROLE OF LAHMEYER INTERNATIONAL 

 

 

 

In July 2008, Lahmeyer International presented EMC a final report entitled “Emission 

Assessment of Diesel Generator Units and Combined Cycle Gas Turbines”. 

 

The report’s Executive Summary stated that: 

 

o LI had executed plausibility checks of the pollutant emission data stated by the 

bidders, and used these to check for confirmation of emission data stated by the 

bidders, comparing same with applicable emission limits; 

 

o emission control of DGUs were a combination of SCR, Spray Absorption and Bag 

Filtration.  In the case of CCGTs, the sole emission control necessary was water 

injection into the burner systems; 

 

o emission control technologies offered by all bidders were considered state of the art, 

except for MAN’s dust removal efficiency. Compliance with emission limits was 

confirmed through plausibility checks based on bidder-supplied data; 

 

o NOx removal efficiencies as stated by BWSC and MAN were considered extremely 

high. A suggestion was included to have these confirmed by the bidders, with the 

provision of reference sites; 

 

o since no international references had been submitted by the DECC bidders for the 

proposed combination, EMC should include liquidated damages in the contract to 

be associated with non-compliance with emission limits.  LI also recommended that 

EMC opt for a long-term maintenance and service agreement; and 

 

o fuel analyses available did not include fuel-bound nitrogen.  As this could have 

resulted in exceeded NOx limits during operation, LI recommended that EMC 

clarify the maximum nitrogen fuel content with the fuel supplier and forward this 

information to the Bidders for consideration.  

 

Divergences in this report, when compared with the EMC 22 October technical report, 

and NAO’s opinions thereon, feature extensively in the chapter dealing with Enemalta 

Corporation, as do the actions taken by Enemalta on the basis of LI’s consultancy.  

 

This chapter, on the other hand, deals mostly with the business relationship as developed 

between EMC and LI, together with various related points of interest that became 

apparent during the course of the inquiry and which was the source of so much 

controversy that was eventually raised in the local media. 

 

Examination of documentation revealed that LI had sent EMC an unsolicited email, on 16 

April 2008, in which the firm had shown interest in the DPS Extension. LI had made an 
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offer of technical and commercial evaluation assistance to EMC.  It is to be noted that 

this offer came at a time when, as part of its internal process EMC was in a position to 

analyse the Detailed and Final Bids as submitted by bidders on 4 March 2008, and may 

have noted that, in the case of DECCs, the proposed bids were lacking the requested 

complete international references of sites running systems similar to those being 

proposed.  Such information was, at the time, classified confidential as the tendering 

process was ongoing.  Within this scenario, one is more than justified to question whether 

LI came to know of EMC’s need for a consultancy. 

 

EMC initially answered LI on 18 April 2008, by stating that the Corporation would keep 

the firm’s offer for future reference. 

 

Eventually, on 22 May 2008, EMC contacted an LI official who, at the time, was 

engaged on official business with the MRA, and asked whether it was possible for LI to 

accept a commission to carry out an evaluation on DECC bids submitted for the DPS 

Extension
15
.  EMC claimed urgency.  LI answered by submitting an outline proposal on 

26 May 2008.  This proposal was accepted in principle on the same day by EMC. 

 

On 27 May 2008, EMC sent a formal acceptance of the proposal and gave LI instructions 

to commence on the commission. On the following day, EMC issued a formal Letter of 

Acceptance, HO 30/08 - Consultancy on Emissions. The terms of reference: 

 

“Advisory services for the assessment of emissions diesel generators installed at DPS. 

The overall objective of the services consist in the performance of plausibility checks in 

reference to the technical proposals for new power generating facilities, for a total 

amount of Euro 6,700.” 

 

This agreement was eventually extended to cover the proposed CCGTs. A second Letter 

of Acceptance dated 14 July 2008 engaged LI’s services, for a (further) sum of 8,714 

Euro, to include an evaluation of the CCGT plants with regard to emissions assessment. 

 

Documentation submitted by EMC does not shed much light on the authorisation process 

for the engagement of LI.  It transpired, through questions asked by NAO, that the EMC 

Tenders Sub-Committee was responsible for the engagement, which was established by 

direct order. 

 

Documents supporting the commission, as supplied by EMC, consisted of: 

 

o LI Technical and Financial Proposal for the Emission Assessment of DGUs, dated 

27 May 2008; 

o EMC Letter of Acceptance dated 28 May 2008; 

o LI-EMC Confidentiality Agreement dated 30 May 2008; 

                                                           

15
 It is pertinent to note that, at this stage, EMC was opting to commission the evaluation consultancy only 

for the two DECC bids. 
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o LI Invoice amounting to 6,700 Euro dated 17 June 2008; 

o EMC (second) Letter of Acceptance dated 14 July 2008
16
; and 

o LI (second) Invoice amounting to 8,714 Euro dated 10 July 2008. 

 

NAO noted that at no stage during the engagement process, prior to the issuing of the 

Letter of Acceptance, did EMC request LI to furnish any statement regarding any 

incidents in which the firm may have been found guilty of unprofessional conduct, a 

statement which is commonly requested of suppliers in public procurement.  

 

Had such a statement been requested, it would have transpired that, for a period of time, 

commencing February 2007, the European Bank for Reconstruction and Development 

(EBRD) had declared LI ineligible from being awarded EBRD financed contracts. Such 

debarment was eventually lifted when LI complied with EBRD’s recommendation and 

submitted compliance monitoring reports to the Bank in 2008 and 2009.  

 

In addition, LI was at the time, and still is at present, debarred by the World Bank.  This 

decision had come into effect as of November 2006, extends up to November 2013 and is 

the result of LI’s having been found guilty of corrupt practices.  It is further interesting to 

note that the World Bank had offered LI the possibility to have the period of ineligibility 

reduced by four years to November 2009, had LI complied with the Bank’s advice to 

implement “an acceptable corporate compliance and ethics program” that cooperated 

“fully with the Bank in disclosing any past sanctionable misconduct, including through a 

review of its Bank-financed contracts”.  According to available information, such offer 

has, to date, not been taken up by LI. 

 

The NAO questioned EMC regarding the LI engagement.  Excerpts from EMC’s 

response to these questions, followed by NAO opinion thereon, follow: 

 

EMC’s comments regarding the manner with which the EMC-LI business relationship 

had commenced (with LI soliciting business, rather than EMC requesting LI’s services), 

were that the relationship had “indirectly commenced at the time when EMC had 

cooperated with the MRA in the energy interconnections study carried out by Lahmeyer 

for the MRA”. 

 

On this matter, it is pertinent to point out that, at the time of the above cooperation 

between MRA and EMC, Lahmeyer was making use of the services of Mr Joseph Mizzi 

as a sub-agent for the MRA Interconnector tender
17
. According to Mr Mizzi, his 

agreement with LI terminated in December 2007, while on its part, EMC states that “In 

the latter part of 2007 Lahmeyer accompanied by officials from MRA, gave a 

presentation to EMC of their capabilities and services they could offer”.  

  

                                                           

16
 In error, although LI was evaluating CCGT proposals’ emissions, the second Letter of Acceptance again 

stated that the advisory services being offered were for the assessment of emissions of diesel generators at 

DPS. 
17
 The MRA Interconnector Tender had been awarded to LI in 2006.  
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On this issue, EMC’s comment is that “Despite EMC’s cooperation with the MRA, EMC 

was not involved in the MRA tender process. EMC was not aware of the fact as to 

whether Mr Mizzi was involved with Lahmeyer at the time”. 

 

Mr Joseph Mizzi likewise stated, on a number of occasions and also under oath, that in 

his dealings with LI concerning the MRA tender sub-contract work, at no instance was 

the EMC DPS tender ever discussed between him and LI personnel. 

 

NAO notes that, notwithstanding EMC’s and Mr Mizzi’s declarations, there was a period 

during which EMC had contacts, albeit indirectly, with LI, when the firm’s local sub-

contractor was the same person who was locally representing BWSC’s interests in the 

DPS Extension tender.  It is further pertinent to note that in his role as LI sub-contractor 

on the MRA (Interconnector) tender, Mr Mizzi was working closely with a particular LI 

official who was the same official assigned to deal with EMC’s request for the emission 

assessment in the DPS Extension tender.    

 

On the issue of LI’s professional misconduct cases, NAO posed the following question to 

EMC: “Had EMC requested LI to make a declaration similar to that included as default 

in public procurement processes, asking bidders to make a declaration stating whether 

they had been declared guilty of grave professional misconduct?” 

 

EMC’s response: “EMC did not request LI to make any declarations on the matter since 

LI had been working for MRA on the study of Energy Interconnections for Malta.  

Accordingly, it was deemed unnecessary.” 

 

NAO takes a dim view of this approach, and opines that such complacency may lead, as 

it did in this case, to unnecessary and futile controversy and complications, especially 

(but not only) in cases where the cost of the project under evaluation is considerable.  

 

NAO also asked EMC whether the Corporation was aware, at the time of the engagement 

of LI as consultant, that the firm was blacklisted by the World Bank for the period 2006-

2013. EMC replied in the negative, an answer that implies that the Corporation needs to 

intensify its monitoring of events that have (or may have) a direct impact on its 

operations and projects. 

 

On 13 January 2010, LI sent a communication to the Malta Resources Authority 

commenting on the “negative statements in the Maltese press regarding service provided 

by Lahmeyer International GmbH”.   In their letter, LI: 

 

o gave their version of the events leading to their engagement by EMC and to the 

eventual submission of the July 2008 Emission Assessment Report; 

 

o commented that in this report BWSC had been ranked third; 

 

o pointed out that BWSC achieved top position only through the financial evaluation, 

a process in which LI was not involved; 
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o stated that there was no period of time during which LI had any simultaneous 

contractual agreements with Typeset
18
 and EMC; 

 

o referred to the Confidentiality Agreement signed with EMC and declared that LI 

had adhered strictly to its terms; 

 

o stated that LI’s services were independent; 

 

o negated press statements that LI had received a payment of 100,000 Euro for its 

services to EMC; 

 

o commented that the World Bank’s decision to declare LI ineligible to be awarded 

Bank-financed projects was based on events that had occurred “some 15 years ago” 

and that “LI management and the lead staff responsible for the projects are for years 

no longer employed by LI”; 

 

o stated that LI had initiated Compliance Guidelines since several years and had made 

headway with the EBRD as the latter had fully acknowledged the program; and 

 

o commented that, since the World Bank debarment, LI had contracted successfully 

internationally a large number of new and important projects. 

 

MITC, in a Press Release on 12 December 2009, likewise commented that: 

 

“Il-kumpanija Lahmeyer kienet biss involuta biss (sic) biex tivverifika jekk dak li qalu l-

erba’ offerenti fil-proposti tagħhom dwar l-exhaust gas cleaning kienx realistiku jew le. 

Dan ma jfissirx li l-kumpanija Lahmeyer kellha xi deëiŜjoni finali fil-proëess ta’ l-

għaŜla.” 
19
 

 

On this matter, NAO would like to comment as follows:  

 

It is true that LI’s advice concerned only technical issues related to the emission 

assessment of the proposed solutions, and that through the evaluation, BWSC ranked 

third. This notwithstanding, no one can deny that LI’s comments were instrumental in 

EMC’s reaching a decision whereby the Corporation accepted to consider bidders that 

had quoted prototype combinations rather than complying with the original tender 

clauses.  These had stipulated the requirement for tried and tested solutions that were 

backed up by references to international sites operating the same equipment (including 

combinations of generation and abatement systems) as those being proposed. 

 

                                                           

18
 Typeset is a company in which Mr Joseph Mizzi holds the post of Director.  

 
19
 This translates to: LI was only involved in verifying whether what was declared by the four bidders in 

their proposals regarding exhaust gas cleaning was realistic or not. This does not mean that LI had any say 

in the final award process.  (NAO translation of Press Release 2150 which was issued only in Maltese). 
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Evidence of this are the various pertinent tender clauses and the relevant extracts from the 

LI report, both quoted in Chapter One of this Report, and through EMC’s own admission: 

 

“It should be noted that Lahmeyer’s terms of reference was to confirm or otherwise the 

plausibility of the technical flue gas abatement technology proposed …”. 

 

Had the bidders supplied international references of the same equipment as that being 

proposed (as was requested in the Tender Specifications), EMC would have had no need 

to resort to, as stated in the LI report, “plausibility checks based on the data given by the 

bidders”, thus replacing brick and mortar evidence by theoretical assumptions. 

 

In addition, it is interesting to note that when EMC had drawn up the very detailed 

‘Evaluation and Adjudication Process’ internal document, in February 2007, while the 

document established the entire tendering process up to Contract Award in a very 

comprehensive manner, reference to external expertise was restricted to the Legal and 

Financial advisory fields. The document established that a three-tier system would handle 

the tender evaluation/adjudication, without recourse to any external technical expertise. 

 

The three-tier system was to comprise the: 

 

a. Short Listing Team; 

b. Technical Evaluation Team; and 

c. Negotiating and Adjudication Team. 

 

The decision to call in external technical consultancy was taken by EMC, as indicated 

earlier in this section of the report, on an apparently ad-hoc basis only after the 

submission and opening of the Detailed and Final bids. 

 

 

CONCLUSION 

 

In concluding: 

 

o the deliverable of EMC’s commission to LI was the July 2008 technical assessment 

of the four proposed bids with respect to emissions; 

 

o the EMC-LI relationship had been triggered by an unsolicited offer on the part of LI 

to EMC; 

 

o the engagement was made, on an ad hoc basis, via direct order; 

 

o while a confidentiality agreement was signed, EMC failed to run checks on LI’s 

professional reputation and engaged LI’s services at a time when the firm was 

blacklisted by the World Bank for professional misconduct; 
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o EMC had contacts with LI at a time when the firm’s local sub-contractor was the 

same entity as BWSC’s local agent. EMC and this entity both negate that this 

occurrence impinged in any way on the DPS tender proceedings; 

 

o LI’s “plausibility checks based on the data given by the bidders” were accepted by 

EMC in lieu of the tender-requested international references of sites that were 

running equipment identical to that being proposed in the tender; and 

 

o NAO opines that for transparency’s sake Lahmeyer, engaged as an independent 

evaluator, should have informed EMC of the fact that it had, between July and 

December 2000, worked on a project with BWSC which was one of the tenderers 

being evaluated. 
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CHAPTER SIX: ADDITIONAL REQUEST BY THE PUBLIC ACCOUNTS 

COMMITTEE 

 

 

 

During a Public Accounts Committee meeting held on the 22 March 2010, the National 

Audit Office was commissioned to investigate allegations appearing in the Sunday 

newspaper It-Torca of the 14 March 2010 entitled “The ‘Missing Link’ in the BWSC 

scandal”. 

 

For this purpose the NAO interviewed, under oath, Mr Aleks Farrugia, editor of It-Torca, 

Mr David Spiteri Gingell, Mr Reuben Portanier and Mr Wayne Valentine. 

 

 

Allegations in It-Torca 

 

The main allegations carried in It-Torca were the following: 

 

Mr Valentine, in his role as officer responsible for information technology (IT) at 

Enemalta Corporation, was - as is alleged in the article - in a position to access 

information pertinent to the tender for eventual transmission to Mr Reuben Portanier, 

who was described to be on a very friendly terms with Mr Valentine. 

 

Mr Valentine, in his capacity as MITA (Malta Information Technology Agency) official, 

was seconded to the Lotteries and Gaming Authority (LGA) on the request of Mr 

Portanier. 

 

The article also alleged that members of Mr Valentine’s family carried out works 

following a direct order issued by LGA. 

 

 

Interviews by the NAO 

 

With regard to the three main allegations, the NAO asked Mr Farrugia, author of the It-

Torca article, whether he was in possession of any evidence that could corroborate and 

substantiate what was alleged in the article.  Mr Farrugia replied that he was no longer in 

a position to furnish such evidence. 

 

When questioned by the NAO, Mr Spiteri Gingell declared that he had requested Mr 

Valentine’s transfer from MITA when he was appointed CEO at EMC as he was lacking 

resources at the Corporation. 

 

Mr Spiteri Gingell also stated that Mr Valentine had no access to the Delimara power 

station tender related data and files. 
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Mr Valentine confirmed Mr Spiteri Gingell’s statement that he had no access to any EMC 

data on DPS.  Mr Valentine also confirmed Mr Portanier’s statement that he had no 

relatives who carried out any works at LGA, and that he was paid on a personal basis for 

extra work at LGA, which work - as declared by Mr Portanier himself - could not be 

carried out by MITA personnel. 

 

Mr Portanier declared that, although he knew Mr Valentine quite well and that he had 

known of Mr Valentine’s secondment with EMC, he had never discussed any issue 

related to Mr Valentine’s work at the Corporation or to the DPS tender with him. As 

such, he (Mr Portanier) was not in a position to pass any information related to the tender 

to his father-in-law, Mr Joseph Mizzi, BWSC’s local agent. 

 

 

CONCLUSION 

 

No evidence was produced to NAO to substantiate these allegations.    
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Appendix 1 
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Appendix 3 
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       Appendix 4 
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Appendix 5 

 

Extract from LN 177/2005 (174.04) 

PUBLIC CONTRACTS REGULATIONS 

 

5. (1) There shall be a Director of Contracts who shall be responsible for the running of 

the Department of Contracts and generally for the administration of the procurement 

procedures as laid down in these regulations. 

 

  (2) Unless otherwise provided for in these regulations, it shall be the function of the 

Director of Contracts - 

 

(a) to establish and, or to approve the general conditions of tender documents; 

 

(b) to authorise deviations from standard conditions in accordance with the regulations 

set out herein and which may be included in tender documents; 

 

(c) to ensure that tender conditions and specifications do not give an undue advantage or 

disadvantage to any particular tenderer and any person having or having had an interest in 

obtaining a particular public contract; 

 

(d) to order that a tendering period of any call for tenders referred to in these regulations 

be extended if he considers such an extension justified by the circumstances of the case; 

 

(e) to vet and approve, with or without modification, tender documents before the same 

are issued and published; 

 

(f) to ensure that these regulations are observed by all parties involved; 

 

(g) to establish and regulate the procedure to be followed during meetings of the 

Contracts Committee and Departmental Adjudication Boards, and during the issue and 

publication of calls for tenders, receipt of offers, opening of bids, adjudication of tenders 

and award of contracts in accordance with the rules herein set out; 

 

(h) to obtain information from the authorities listed in Schedule 1 to which these 

regulations apply on the award of contracts whose value is less than €47,000 including 

but not limited to variation orders, penalties, imposed or remitted, and generally as he 

may deem necessary in order to enable him to ensure conformity with these regulations; 

 

(i) to approve, where appropriate, as provided in Part VIII, variations which affect the 

original values of contracts by more than 5 per cent; 

 

(j) to approve extensions in the duration of contracts awarded by him if he considers that 

circumstances so warrant in the public interest;  
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(k) to identify and implement appropriate means to enable him to monitor the proper 

execution of contracts awarded by him and, on the advice of the General Contracts 

Committee, to impose or remit, as appropriate, penalties and damages due on such 

contracts; 

 

(l) to institute and to defend any judicial or arbitral proceedings that may be necessary in 

relation to any contract awarded by him;  

 

(m) (i) to issue calls for tenders and to award period contracts for the provision of 

equipment, stores, works or services which are of a common use nature for contracting 

authorities listed under Schedule 2; and 

 

(ii) to periodically notify Heads of Departments of the prices and conditions applicable 

for, and the procedure to be followed in, the procurement of such equipment, stores, 

works or services: 

 

Provided that Heads of Departments shall obtain such equipment, stores, works or 

services directly from the contractor in accordance with such conditions and procedures 

notified by the Director as provided herein;  

 

(n) to make regulations to award tenders in the name and on behalf of the Government of 

Malta in relation to contracting authorities listed in Schedule 2,  

 

Provided that the authorities listed in Schedule 2 shall - 

(i) draw up the tender documents; 

(ii) effect payment of the awarded tender; and 

(iii) shall monitor the implementation of the tender: 

 

(o) to publish in the Gazette a notice of all awards of tenders including variations outside 

the limit of the tender conditions, within six months of their award. 
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Appendix 6 

 

Extract from LN 177/2005  

PUBLIC CONTRACTS REGULATIONS 

 

PART X Functions of the Contracts Committees 

 

80. The Contracts Committees shall: 

 

(a) advise on all matters relating to public contracts, as well as on public procurement of 

materials, works and services either on their own initiative or on specific issues relating 

to its functions which may from time to time be referred to it for its advice; 

 

(b) evaluate reports and recommendations submitted by contracting authorities and make 

definite recommendations for the award of contracts ensuring that the best value for 

money at the lowest possible cost is attained. In this regard, due consideration shall be 

given to - 

(i) the final cost including financing costs to the contracting authority, and 

(ii) the impact of each offer on the recurrent expenditure of a contracting authority; 

 

(c) report any irregularities that may be brought to its notice or that may be detected in 

the tendering process and make recommendations thereon to the Minister charged with 

responsibility for the contracting authority concerned; 

 

(d) deal with matters which, according to the contract, have to be referred to the 

Contracts Committee, and hear and determine disputes between contracting authorities as 

the case may be, and contractors, arising out of public contracts; and 

 

(e) formally investigate complaints concerning public contracts and procurements and 

make recommendations thereon: 

 

Provided that such complaints are not the subject of a separate inquiry or investigation by 

the Director in the exercise of his functions or else have to be heard and determined by 

the Appeals Board. 
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Appendix 7 
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